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INTRODUCTION TO MOSAIC
TRAINING, SERVICE & HEALING CENTRE
FOR WOMEN (MOSAIC)

FOREWORD

MOSAIC was established in 1993 in response to high levels of violence against women in South Africa, particularly in
the form of domestic violence.
MOSAIC is a community-based, non-governmental organisation (NGO) that works to prevent and reduce abuse and
domestic violence. This is achieved by providing holistic, integrated services when instances occur and supporting
clients through the process of healing and rebuilding their lives after a traumatic event.
MOSAIC creates an enabling environment through our holistic and integrated five-pillar service model:
1. A
 ccess to justice – Psychosocial and Legal support provided by Court Support Workers and Psychosocial Support
from Sexual Violence First Responders at Thuthuzela Care Centres.
2. Support and Healing – Counselling Services, Support Groups, Sexual and Reproductive Health and Rights, Place
of Safety for Women and Children.
3. Engaging Men and Boys – Training and Workshops, Support Groups and Counselling for Men.
4. Empower – Education and Skills Training for Economic Power, Human Rights Training, Youth GBV Life Skills and
Community Dialogues.
5. Advocacy and Policy – Advancing rights of women and girls by providing evidence from our services to inform
systemic change.
MOSAIC’s registered head office is in Cape Town, South Africa with our Court Support Services extending to the Cape
Winelands, Eden District, Tshwane and KwaZulu-Natal.
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The MOSAIC SAFE Project was conceptualised and
developed in response to the need for systemic solutions
to the crisis of gender-based violence (GBV) and femicide
in South Africa. The SAFE project is informed by MOSAIC’s
more than 20 years’ experience in providing court support
services to victims of domestic violence.
In 2018, South Africa witnessed a turning point in the
response to GBV and femicide. As part of this turning
point, focus was placed on the efficacy of the legal
framework in place to response to GBV. This included
the Domestic Violence Act, 116 of 1998 (DVA), which
is intended to guarantee the protection to victims of
domestic violence, not being implemented consistently
or as intended.
Under the banner of #TheTotalShutdown, women
from all sectors of the country marched together, sharing
their experiences and highlighting the inequalities that
women and gender non-conforming persons face when
engaging with a system that is intended to protect and
respond. This once again placed the national spotlight
on GBV and DV, and with it the lack of protection and
effectiveness of protection orders. MOSAIC, as a longstanding institution providing frontline services to
victims of Domestic Violence (DV), realises that to truly
live our vision of a society free from violence against
women (VAW) in all its forms, we must push for a systemic
response to DV that is strengthened and consistent. An
intrinsic part of ensuring safe homes, safe relationships
and safe communities.
In 2019, MOSAIC published a learning brief based on
engagements with beneficiaries who had accessed the
criminal justice system, seeking protection from DV. The
learning brief presented the issues and barriers MOSAIC
clients, who are predominantly women, face on a daily
basis when trying to access protection orders from courts
or to give effect to the terms of the order through the
police.
The learning brief highlighted challenges that require
systemic solutions that included: administrative systems
failure as a result of no electronic repository to archives
protection orders, as a result, victims are required to carry
hard copies of protection orders with them as proof; the
courts are under-resourced as there are not enough clerks
and interpreters to deal with the number of applications
and court appearances; lack of training for clerks and
magistrates; and magistrates that are often too cautious
and conservative when asked to grant protection orders.
There was a lack of effective protective language in
the protection orders which were granted. We also heard

that SAPS members lacked understanding of domestic
violence laws to respond effectively to victims of domestic
violence. Furthermore, victims were let down by the
failure by police and the NPA to investigate, prosecute
and punish cases of domestic violence. Statistics show
that victims in possession of protection orders are still
dying – at the heart of the problem lie police officers
who fail to implement orders. Finally, the Department
of Justice was beleaguered by a lack of co-ordination
across responsible departments and inadequate budget
allocations for the full spectrum of services needed to
address domestic violence. Above all else, the system
lacks an effective accountability mechanism, to hold
failures to implement the DVA to account.
These lessons helped MOSAIC realise that a systemic
solution to improving women’s safety and strengthening
the protection order system had to be locally grounded
and based on evidence. The solution needed to be
based not only on MOSAIC’s experiences with victims of
domestic violence, but also the government stakeholders
at a local level implementing the Domestic Violence Act
and how they see the barriers to implementation of
the Act. This is why the strategy in creating local SAFE
platforms started with a baseline research project [the
baseline].
Local SAFE platforms are collaborative local-based
implementation hubs that ensure the coordination
of justice, policing and relevant community-based
organisations to collaborate in strengthening and
building a coordinated response to domestic violence. At
the foundation of this, is improving the effectiveness of
the domestic violence protection order.
We hope that the baseline will provide a solid
foundation of evidence. We hope furthermore that
all stakeholders on a provincial and national level will
support their local teams to participate fully in locally
coordinated SAFE implementation hubs that aim to
strengthen the effectiveness of the protection order
system. We are optimistic that the recommendations
presented in this baseline will be implemented. We hope
that it will consequently improve the safety of victims
of domestic violence and that there will be a significant
increase in accountability on the part of all stakeholders
responsible for effecting the protection order system.

Adv. Tarisai Mchuchu-MacMillan
MOSAIC, Executive Director
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1. INTRODUCTION
1.1

BACKGROUND AND PURPOSE OF THE STUDY

Gender-Based Violence (‘GBV’) has become so deeply entrenched in South African society that no one organisation
can tackle the problem alone. It requires both a systemic response and behavioural and attitude change at all levels
of society. South Africa is hailed for its progressive Constitution (1996) and legislative commitment to addressing
Domestic Violence; however, existing laws, policies and duties are not applied consistently. There is a disconnect
between government departments and limited consultation with civil society organisations (‘CSOs’), who have grassroots insights regarding issues with the effective implementation of the Act. Therefore, the prevalence and severity of
incidences of violence against women and children (‘VAWC’) continue to be of national concern.
Following its promulgation in 1998, the Domestic Violence Act was the focus of extensive empirical research to
monitor and document different stakeholders’ implementation of the Act in selected regions of South Africa (cf Artz
et al., 2011; Combrinck and Wakefield, 2009; Artz, 2008; Artz et al., 2005; Parenzee et al., 2001; Mathews and Abrahams,
2001). There has been limited research monitoring the Act and its implementation in recent years, signalling a need for
more contemporary research to document its implementation. In a parallel process, DVA Amendment Bill (B20-2020),
which is currently before Parliament, presents an opportunity for the findings of this report to inform the provisions
and associated directives and national instructions of the amended Act that will improve access to justice and safety
for those applying for domestic violence protection orders.
With the above in mind, this study sought to explore the implementation of the DVA across three magisterial districts in
the Western Cape. This study conceived by MOSAIC, a community-based non-governmental organisation that focuses
on the response to and prevention of violence against women (‘VAW’), particularly domestic violence (‘DV’), sought
to produce a more up-to-date analysis of the implementation of the DVA. As a result of the organisation’s work in
Magistrates’ Courts and with domestic violence complainants, MOSAIC identified several challenges in implementing
the DVA. These challenges relate primarily to inconsistencies and obstacles faced by complainants who require
assistance from the criminal justice system (‘CJS’) following incidents of DV and, in particular, those complainants
who want to obtain a protection order (‘PO’). The University of Cape Town’s Gender, Health and Justice Research Unit
(‘GHJRU’) partnered with MOSAIC for the study, with its role defined as follows:
1.
2.
3.
4.

To assist in training the data collectors for the MOSAIC-administered components of the fieldwork.
To implement the MOSAIC court workers’ focus group component of the study.
To input, code and analyse data collected by MOSAIC during the fieldwork phase of the project.
To synthesise the findings and draft the final report with MOSAIC.

The GHJRU is an interdisciplinary research unit at the University of Cape Town that unites scholars, non-governmental
organisations (‘NGOs’) and practitioners to develop and implement innovative, multidisciplinary research and social
interventions on social exclusion and violence in a range of social, political and institutional settings.
1.1.1 Context of the study
The DVA was promulgated in 1998, replacing its predecessor’s narrower and more cumbersome provisions, the
Prevention of Family Violence Act (Act 113 of 1993). At the time the DVA represented a high point in South African
legislative history, as feminist scholars, practitioners and activists largely shaped it; consequently, it was more
progressive, victim-centered and gender-sensitive than prior laws (Meintjes, 2003; South African Law Reform
Commission, 1999; Vetten, 2013). According to the Preamble, the purpose of the Act is to:
‘… afford the victims of domestic violence the maximum protection from domestic abuse that the
law can provide; and to introduce measures which seek to ensure that the relevant organs of state
give full effect to the provisions of this Act, and thereby to convey that the State is committed to the
elimination of domestic violence’ (DVA, 1998).

The DVA remains a central pillar in South Africa’s legislative framework, designed to squarely confront the crisis of GBV
in South Africa (Vetten, Le, Leisegang & Haken, 2010). It recognises the state’s duty to protect persons from harm in
private (and public) spaces and within intimate, social and familial networks. The DVA remains a pivotal and significant
piece of legislation1 given the country’s enduring and pervasive nature of intimate partner violence (‘IPV’).
The nature and scale of the problem of DV in South Africa have been the subject of several studies, both published
in peer-reviewed journals and grey literature (Abrahams et al., 2006; Abrahams et al., 2012; Artz et al., 2011; Artz, 2008;
Artz et al., 2005; Combrinck and Wakefield, 2009; Parenzee et al., 2001; Mathews & Abrahams, 2001; Machisa, Jewkes,
Lowe & Rama, 2011; DWCPD, 2014). In estimating the scale of the problem, the National Demographic and Health
Survey (‘NDHS’) (2016) estimated that one in four households in South Africa is affected by DV. Other studies have
estimated that three women are victims of femicide each day in South Africa, with more than 56% of women reported
murdered, reportedly murdered by their intimate partner (Abrahams et al., 2012).
In their 2020 report on Crimes against women in South Africa, Statistics South Africa (‘StatsSA’) reported that one
in five (21%) partnered women (over the age of 18) will experience physical violence by an intimate partner during
their lifetime. In addition, the report findings suggest that 40% of women who are divorced or separated experienced
physical violence or sexual violence by their ex-partner.2 Other studies showed that between 40-50% of men attested
to having used violence against their current or previous intimate partner (DWCPD, 2014).
In addition to the research studies, the South African government, through the South African Police Service (‘SAPS’),
publishes quarterly and annual crime statistics, including statistics for murder, rape, sexual assault, assault and other
contact crimes. The reporting of these statistics, recently disaggregated by gender, has been inconsistent and does not
produce statistics specifically for DV. Instead, cases are recorded as under the category of, among others, assault and
assault with the intent to cause grievous bodily harm (‘assault GBH’) (Vetten, 2014; Artz, 2014). There is no standalone
offence of ‘domestic violence’, meaning that the exact number of reported incidents is subsumed under the listed
offences. Inconsistencies in the recording of DV incidents in the DV Register 508 (b) and responses to DV not recorded
on SAPS Form 508 (a) (Civilian Secretariat for Police Service, 2019) is a missed opportunity to establish the prevalence
of DV.
The Department of Justice and Constitutional Development (‘DoJ&CD’/’DoJ’) publishes its annual report, which
includes, amongst others, the number of applications for DV Protection Orders (PO). During the 2019/20 reporting
period, the DoJ&CD reported 240 282 DV Civil Statistics. While this number does not replace formally reported DV
cases, it points to prevalence estimates at a national level. The absence of accurate statistics on the true scale of the
problem of DV in the country impacts negatively upon the ability of relevant actors to plan effective, comprehensive,
coordinated and resourced responses to DV.
The DVA provides various forms of relief and protection to provide accessible, practical and effective means through
which DV can be averted or minimised. However, the successful implementation of the Act largely relies on the
capacity, attentiveness, substantive knowledge and professionalism of key state actors who are required to work in
concert to create a cohesive criminal justice response for survivors of DV. The actors primarily implicated under the
DVA are SAPS, DoJ officials, more specifically, Clerks of the Court and magistrates serving in the domestic violence
sections of Magistrates’ Courts.
There have been many studies undertaken, focusing on the experience of the DV victim approaching the court to
apply for a DV protection order, one of the legal provisions in the DVA aimed at protection and reduction in DV (Moult,
2019; Lopes, Massawe & Mangwiro, 2013; Artz, 2011; Artz, Jefthas & Majeit, 2011; Artz et al., 2005; Parenzee & Smythe,
2001; Mathews & Abrahams, 2001). These studies have found that for some DV victims approaching the court to apply
1	The DVA, The Domestic Violence Regulations (GN R1311 in GG 20601 of 5 November 1999), and the National Instruction 7/1999: Domestic Violence (version
02.00, GN 207 of 03 March 2006) form the relevant legislative framework, against which the knowledge and actions of the participants to this study, as
primarily criminal justice role players, are being measured.
2	See: https://www.parliament.gov.za/storage/app/media/1_Stock/Events_Institutional/2020/womens_charter_2020/docs/30-07-2020/A_Statistical_
Overview_R_Maluleke.pdf
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for a DV protection order is a positive experience. They have reported being adequately assisted by the clerk(s) of
the court. For others, the process can be complex, presenting multiple barriers for applicants. In specific relation to
obtaining a PO, the implementation of the DVA has been found to lack uniformity across Magistrates’ Courts (Lopes et
al., 2013; Artz et al., 2011), impacting what an applicant may experience and come to expect from each court.
Accessing the criminal justice system for domestic violence response is complex. The system is complicated, but it is
plagued by inconsistencies and challenges that impact the effective implementation of the provisions of the Act. The
role performed by criminal justice system officials is intrinsic to the successful implementation of the Act. Systemic
challenges highlighted include:
a. L imited information available to applicants during the process (Mathews, et al., 2001; Moult, 2010); long wait times
(Lopes, et al., 2013; Matthews, et al, 2001); language barriers (Parenzee, et al., 2001);
b. Incomplete application forms due to lack of direction provided by court clerks (Lopes, et al., 2013; Parenzee, et al.,
2001);
c. A
 ttitudinal bias on the part of clerks, who largely dictate the experience of applicants (Moult, 2019; Lopes, 2013;
Mathews, et al., 2001); and
d. T he discretion held by magistrates in deciding whether to grant POs or not in complex cases (Artz, 2004; Parenzee
et al., 2001; Artz & Smythe, 2005).
The provision of practical training to criminal justice officials has been the focus and recommendation of many studies
and reviews (Combrinck & Wakefield, 2010; O’Regan & Pikoli, 2014; Vetten, 2014; Artz, 2014). The reliance on training as
the measure to improve service to victims of DV and increased access to justice, suggests that knowledge of the law
and its regulations is sufficient. In line with these recommendations, SAPS and the DoJ&CD have measures in place to
intensify training focussed on the implementation of the DVA for their staff; however, victims continue to experience
varying levels of service and compliance across courts and SAPS stations (Artz, 2011; Artz et al., 2011; Vetten, 2014).
In its 2019 monitoring report, the Civilian Secretariat for Police Service (‘CSPS’) reports a total of 29 871 visible policing
(‘VISPOL’) members are trained on the DVA implementation. Despite this, the same report highlights glaring challenges
in the implementation of the DVA, suggesting that the provision of training does not translate into an improved
understanding of the implementation (CSPS, 2019).
This report presents the findings of the MOSAIC SAFE Project3 baseline study. The main research question guided
the study: How is the Domestic Violence Act (116 of 1998) and the Regulations by the South African Police Services:
Domestic Violence Regulations (GN R1311 in GG of 5 November 1999), implemented in response to instances of
intimate partner violence in three magisterial districts in the Western Cape Province of South Africa.
The findings are based on data collected through:
1. Questionnaires were completed by SAPS members.
2. Interviews with court clerks, magistrates and SAPS members.
3. Focus groups with MOSAIC staff.
MOSAIC has a presence in all of the Magistrates’ Courts chosen for the study, except for Wellington, which does not
currently have a MOSAIC court support worker. MOSAIC’s SAFE baseline study is a component of its larger SAFE
project, a multi-pronged community-based effort bringing together a network of stakeholders to work collectively
3 T he MOSAIC SAFE Project is a coordinated community response strategy that will create SAFE Platforms within specific communities where all justice,
policing and CBOs delivering services will work together to protect and empower survivors of IPV through innovative local solutions - making Protection
Order enforcement an effective reality for women.

to engender women’s safety at the local level. MOSAIC designed this innovative project to systematically seek to
improve how women and girls access justice at a community level and subsequently use the learnings and results
to inform and drive change at a policy level. The baseline study has garnered specific findings on how the DVA is put
into practice.

1.1.2 Legal framework
This section outlines the legislative framework, which sets out the obligations of SAPS, magistrates and officials
employed by the DoJ to assist victims of domestic violence. This legal framework comprises the DVA, regulations
under the DVA (5 November 1999) and SAPS National Instruction (7/1 999 Version 2,2006). This section also
presents specific clauses of the DVA Amendment Bill 2021 (which seeks to amend and add to the current DVA and
is currently before the National Assembly) to note proposed amendments to the existing framework. The legal
framework includes policy guidance for magistrates in the Domestic Violence Guidelines for Magistrates (2008).4

FIGURE 1 – SUMMARY OF CRIMINAL JUSTICE SYSTEM OBLIGATIONS UNDER DOMESTIC VIOLENCE
LEGAL FRAMEWORK IN SOUTH AFRICA

Clerks of the court - Domestic Violence

South African Police Service (SAPS) - First Response

Explain the rights of the complainant - hand the complainant a notice setting out
their rights, read it to them if necessary, and check they understand (Form 3).
Provide complainant with the application for protection order (Form 2).
Receive the protection order application and affidavit and submit the application to
the court immediately.
Inform the complainant of the date they must return to court.
Arrange for service of the notice, interim order
and return date upon the respondent.
Arrange for service of a copy of the IPO to the
police.
Serve the complainant with certified copy of IPO
and signed warrant of arrest.
Arrange for service of the final protection order
and warrant of arrest on the applicant,
respondent and police.
Receive the return of service.

Magistrates - Domestic Violence

Assist and inform complainant of their rights to lay a criminal charge & apply for a
PO.
Hand complainant notice of their rights (Form 1).
Dispatch police vehicle to the scene of a DV incident without unreasonable delay.
Assist complainant to access shelter/medical treatment if required.
Determine if complainant is in danger and secure the scene including separating
the parties if necessary.

Domestic Violence Act
116 of 1998
SAPS National
Instruction 7/1999
(Amended 2006)

Domestic Violence
Regulations 1999

Domestic Violence
Amendment Bill, 2020

Consider the protection order as soon as reasonably possible.
Grant an interim protection order (IPO) if there is prima facie evidence of domestic
violence and the complainant will suffer harm if such application is not granted.
Consider whether to grant emergency monetary relief if sought.
Implement a system for considering out of hours applications where the applicant
would suffer harm if not dealt with immediately.
At the return date, consider all evidence before the court and decide if a final
protection order should be granted on the balance of probabilities that the
respondent has or is committing an act of domestic violence.
If more evidence is needed issue case management instructions.

Arrest perpetrator if violent offence has been
committed.
Seize firearm or weapon if intention to kill or harm,
or not in their best interests to possess.
Record all actions in their pocket book and
complete form 508(a).
Investigate the incident.
Record incident on DVA Register Form 508(b).
Where a criminal charge is laid, open a docket.

SAPS - Protection Orders

Serve protection orders where complainant cannot afford to pay for the sheriff.
Bring return of service to court.
Keep register of all protection orders which have been served upon the police
station.
Arrest on breach of protection order where there is warrant of arrest and the
complainant is at risk of harm.
Liaise with counselling services in the area and refer complainants where
appropriate.
Ensure that a copy of the DVA, regulations and National Instruction are available for
members to consult and review.

a. Obligations of SAPS
SAPS are often the first port of call for those seeking assistance in respect of domestic violence. The DVA imposes
duties upon both SAPS members and station commissioners.
SAPS members have a duty to assist and inform complainants of domestic violence of their rights.5 The National
Instruction clarifies that where domestic violence is reported in person or telephonically, a police vehicle must
4 Justice College ‘Domestic Violence Domestic Violence’ available at https://www.justice.gov.za/juscol/docs/article-02.html Accessed on 8 August 2021
5 DVA section 2
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be despatched to the scene of the alleged incident ‘without unreasonable delay’.6 Whether the SAPS member
encounters the complainant at the police station or elsewhere, they are obliged to render ‘such assistance to
the complainant as may be required in the circumstances, including assisting or making arrangements for the
complainant to find a suitable shelter and to obtain medical treatment.’7
Where a SAPS member attends a scene of alleged domestic violence, they must first determine whether the
complainant is in any danger and take reasonable steps to secure the scene.8 Securing the scene may involve
separating the parties or arresting one of the parties.9 The SAPS member may exercise their power of arrest without
a warrant where they reasonably suspect that a violent offence has been committed.10 The SAPS member is
empowered, by the Act, to seize a firearm or dangerous weapon where they have reason to believe that the owner of
the weapon has expressed an intention to kill or harm themselves or another person, or where continued possession
of the weapon is not in the owner’s interests or the interests of another person.11 The DVA Amendment Bill proposes
that the term ‘dangerous weapon’ be replaced with ‘weapon’.12 The proposed amendment attempts to remove the
individual determination of what is considered ‘dangerous’ and instead provides for all weapons to be removed.
Any assistance given should be recorded in the SAPS member’s pocketbook or the occurrence book if the aid is given
at the police station.13
SAPS members, where reasonably possible, are obliged to hand the complainant a notice containing information
about their rights under the DVA in the language of their choice.14 They should explain the content of this notice
and ask the complainant to sign the pocketbook to confirm that this has been done. The notice should contain
information about the complainant’s right to lay a criminal charge, their right to apply for a protection order (‘PO’) and
that they can take both courses of action simultaneously.15
The SAPS member is obliged to investigate the alleged incident of domestic violence and gather all available evidence
in respect of any offence which may have been committed during such incident. Where a criminal charge is laid by
the complainant, the member receiving the complaint must open a docket and have it registered for investigation.16
SAPS are also often involved in the service of protection orders upon the respondent where the complainant does
not have the financial means to pay for service by the sheriff of the court.17 The precise system by which SAPS and
the court interact to facilitate service of protection orders is not set out in legislation, and varies depending on the
court and police station. The other important role played by SAPS arises when a protection order is breached. When
a complainant makes a report that a protection order has been breached, they must complete an affidavit detailing
the incident and present their warrant of arrest together with an affidavit stating the respondent breached the
protection order, a SAPS member is obliged to arrest the respondent if there are reasonable grounds to suspect that
the complainant is at risk of imminent harm.18
The term ‘imminent harm’ has been notoriously difficult for SAPS members to interpret. The DVA Amendment Bill
proposes to remove the word ‘imminent’ concerning the exercise of this power.19 Where the SAPS member considers
that there are insufficient grounds for arrest and therefore do not arrest the respondent, they must hand the respondent
6
7
8
9
10
11
12
13
14
15
16
17
18
19

National Instruction paragraph 4(3)
Ibid paragraph 5(2)(c)
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Ibid. DVA section 3
DVA 9, National Instruction paragraph 6(8)
Domestic Violence Act Amendment Bill clause 14
National Instruction paragraph 7(4)
Ibid.
National Instruction paragraph 10(2)
National Instructions paragraph 7(1)
DVA section 13
DVA section 8(4)(c)
DVA Amendment Bill clause 13

a notice calling on them to attend court at a specified date and time on a criminal charge of breaching the protection
order. In making this assessment of imminent harm, the member must take into account the risk to the safety, health
or wellbeing of the complainant, the seriousness of the conduct comprising an alleged breach of the protection order
and the length of time since the alleged breach occurred.20 The DVA Amendment Bill proposes to add additional
factors for consideration: risk of harm to others and the nature and extent of harm previously suffered in the domestic
relationship by the complainant or a related person.21
In terms of the responsibilities of the station commander, they are required to liaise with relevant stakeholders who
are able to provide counselling and other support services in their local area.22 The station commander should order
members to give this information to complainants, where appropriate.23 The commander is responsible for ensuring
that a copy of the DVA, DVA regulations and National Instruction are available for members to view at the police
station.24 The station commander is also responsible for instituting disciplinary proceedings against members for
non-compliance of an obligation imposed by the DVA and the National Instructions, as non-compliance constitutes
misconduct.25
The station commander should order members to provide this information to complainants, where appropriate.26 The
commander is responsible for ensuring that a copy of the DVA, DVA regulations and National Instruction are available
for members to view at the police station.27 The station commander is also responsible for instituting disciplinary
proceedings against members for non-compliance of an obligation imposed by the DVA and the National Instructions,
as non-compliance constitutes misconduct.28
b. Obligations of the court
A complainant of domestic violence has the right to apply at court for a protection order.29 The DVA was designed
with the reality in mind that the majority of South Africans cannot afford legal representation. Consequently, the
DVA sets out obligations for the clerk of the court (‘the clerk’) to explain to the complainant their right to apply for a
protection order, as well as to lodge a criminal complaint.30 This should be done by way of handing the complainant a
written notice and reading this to the complainant if they cannot read it themselves.31 The clerk should check that the
complainant has understood the contents of the notice and explain whatever they cannot understand.32
In order to apply for a protection order, the applicant must submit the protection order application form, together
with an affidavit outlining the domestic violence which has occurred.33 These documents should be given to the
clerk, who must ‘forthwith’ pass these documents to the magistrate for consideration.34 In the DVA Amendment Bill,
the word ‘forthwith’ has been replaced with ‘immediately.’35 Usually applications for protection orders must be made
within court opening times. However, the Act does make provision for out of hours applications, if the applicant would
suffer ‘undue hardship if the application is not dealt with immediately.’
In the DVA Amendment Bill, ‘undue hardship’ has been replaced with ‘harm’. Currently, an application for a protection
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35

DVA section 8(5)
DVA Amendment Bill clause 13
National Instruction paragraph 3.
Ibid.
National Instruction paragraph 4(1).
National Instruction paragraph 13(5).
Ibid.
National Instruction paragraph 4(1).
National Instruction paragraph 13(5).
DVA Section 4(1).
DVA Section 4(2).
DVA Regulations regulation 5.
Ibid.
DVA Regulations regulation 4.
DVA section 4(7).
DVA Amendment Bill clause 12.

PROTECTION ORDERS MUST PROTECT: EXPLORING THE IMPLEMENTATION OF THE DOMESTIC VIOLENCE ACT (116 OF 1998)
AT MAGISTRATES’ COURTS AND POLICE STATIONS IN CAPE TOWN AND THE CAPE WINELANDS, 2021.

PROTECTION ORDERS MUST PROTECT: EXPLORING THE IMPLEMENTATION OF THE DOMESTIC VIOLENCE ACT (116 OF 1998)
AT MAGISTRATES’ COURTS AND POLICE STATIONS IN CAPE TOWN AND THE CAPE WINELANDS, 2021.

12

13

order and service of the protection order must be done in person, however the DVA Amendment Bill has added
provisions which allow protection order applications and service of protection orders, to be conducted via email.36
The DVA does not refer to the role of magistrates explicitly. Instead it refers to the obligations of ‘the court’. However,
in practice, decision-making on protection order applications is undertaken by magistrates. Once the magistrate
has the protection order application, they must consider it ‘as soon as is reasonably possible.’37 This usually involves
reading the protection order application and the affidavit. The magistrate must then ask themselves the questions
of (1) whether there is prima facie evidence that the respondent is committing or has committed an act of domestic
violence; and (2) whether undue hardship may be suffered by the complainant as a result of such domestic violence
if a protection order is not issued immediately.38 In the DV Amendment Bill, the phrase ‘undue hardship’ has been
replaced with ‘harm.’39 If the answer to both of these questions is yes, the magistrate must grant an interim protection
order, even though the respondent has not been given notice of the application.
The DVA guidelines for magistrates give guidance in respect of factors which magistrates should take into consideration
when reaching their decision to grant an interim protection order.40 These include whether the applicant has sought
medical attention or other assistance; the extent or nature of any injuries sustained; whether any objects or weapons
were used and the impact of the domestic violence on the applicant and anyone else involved.41 The magistrate must
also consider whether the applicant has laid a criminal charge or intends to do so and whether they are aware that
they have the right to do so.42 The magistrate should take into account whether there are any other court orders or
ongoing court proceedings between parties.43
When considering the urgency of the application, the magistrate should consider the applicant’s perceived risk of
further harm by the respondent and the implications of not providing the applicant with an immediate remedy. Factors
which tend to indicate urgency include the use of a firearm or weapon; critical injuries to the applicant; circumstances
where the applicant and her children have been forced to leave the shared home; threats to harm; and the applicant’s
fear for their safety or safety of their children.44
The magistrate must check the affidavit against what is applied for in the protection order application.45 There is
no obligation upon the magistrate to hear oral evidence when making this assessment, though they may do so if
they deem it necessary to gain adequate information regarding the history of abuse.46 Where the protection order
application occurs in the context of a child custody dispute, the magistrate can direct an investigation to be undertaken
by a Family Advocate.47
If an interim protection order is granted, the court must serve a copy of the application and the interim order on the
respondent, as well as notice of the return date.48 Service of the interim order upon the respondent can either be
undertaken by the clerk of the court, sheriff, or peace officer (which includes a SAPS official).49 Importantly, the interim
protection order is not in force until it has been served upon the respondent.50
Once the interim protection order has been served, return of service must be sent to the clerk of the court.51 The
36
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court must then serve the complainant with the certified copy of the interim protection order and the original copy
of the warrant of arrest.52 If the complainant no longer wishes to proceed with the application, the magistrate should
only allow the withdrawal of an interim protection order where they are satisfied that there is no further risk of harm
or abuse.53 If no interim order is granted, the court must serve the application upon the respondent together with a
notice to show cause (specifying a return date) and list the matter for a return date to consider whether a protection
order should be granted.54
On the return date, the magistrate will decide whether a final protection order should be granted, or postpone the
matter with directions on how the hearing of the matter will proceed depending on whether and how the parties
appear before court. If the respondent appears, the magistrate must consider all evidence previously received plus
further affidavits and/or oral evidence as the magistrate considers necessary.55 The magistrate must then decide
whether, on the balance of probabilities, the respondent has committed or is committing an act of domestic violence;
if the answer is yes, a final protection order must be awarded to the applicant.56 If the respondent does not appear,
the magistrate can finalise the order in their absence if there is evidence that proper service has been effected and the
evidential threshold for granting a protection order is met.57 The amended DVA bill clarifies the powers of the court in
circumstances where either the respondent appears but the complainant does not appear, or where neither appear.58
The magistrate can elect to postpone the matter to a new date, extending the interim protection order, or discharge
the matter.59
Section 7 of the DVA sets out the court’s powers in respect of what can be included in a protection order. This includes
prohibiting the respondent from committing an act of violence; excluding them from the home or part of it; or
prohibiting them from attending the applicant’s place of employment. The magistrate can also, where appropriate,
grant emergency monetary relief to the applicant to assist with their immediate financial needs.60 The magistrate has
the power to order the seizure of firearms and dangerous weapons, where the criteria outlined in the above section
on SAPS are met.61
Once the final protection order has been granted, it must be served on the respondent. It must also be served on
the applicant, together with a warrant of arrest.62 In addition, a copy must be shared with a police station of the
complainant’s choice.63 The protection order will remain in force unless it is set aside; it does not have an expiry date;64
and the warrant of arrest remains in force unless the protection order is set aside, or the warrant has been cancelled
after it was executed.65 An applicant can be issued with a further warrant of arrest if they require it for their protection
and where their initial warrant of arrest has been executed and cancelled, or lost or destroyed.66 If an applicant or
respondent wishes to vary or set aside a protection order, they must make an application to court.67 The magistrate
must be satisfied that there is good cause to vary or amend the order and that the application is being made freely
and voluntarily.68
To facilitate the implementation of the DVA, Table 1 outlines the forms prescribed by the DVA to be used by the Court
and SAPS stations.
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TABLE 1 – DOMESTIC VIOLENCE REGULATIONS (GN R1311 IN GG OF 5 NOVEMBER 1999) FORMS
Form Number

Name of Form

Regulation

Form 1

Notice to complainant in a case of domestic violence (given by SAPS)

2

Form 2

Application for Protection Order

4

Form 3

Information notice to complainant (given by clerk)

5

Form 4

Interim Protection Order

6

Form 5

Notice to Respondent to show cause

7

Form 6

Protection Order

8 (a)

Form 7

Protection Order (where no interim protection order issued)

8 (b)

Form 8

Warrant of Arrest

9

Form 9

Affidavit for purposes of further warrant of arrest

10

Form 10

Affidavit regarding contravention of protection order

11

Form 11

Notice to appear before court

12 (1)

Form 12

Application for variation or setting aside of protection order

13

Form 13

Notice of variation or setting aside of protection order

14 (1)

2. Methodology
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2.		 METHODOLOGY
2.1

TABLE 3 – STUDY POPULATION SAMPLE

CENTRAL RESEARCH OBJECTIVE

Data collection method

Study population group

Key Informant Interviews (‘KIIs’)

Clerks of the Court (Domestic Violence Court)

As described above, the central research objective of the study was to explore the implementation of the DVA and
the Domestic Violence Regulations in response to instances of DV in three magisterial districts in the Western Cape
Province of South Africa. A concurrent mixed-methods approach was employed, which included in-depth Key
Informant Interviews (‘KIIs’), the completion of structured questionnaires and a Focus Group Discussion (‘FGD’).
2.2

STUDY POPULATION AND SAMPLE

The study focussed on three magisterial districts, namely Cape Town Central, Cape Town South and Cape Winelands.
Data collection was conducted at eight of the ten Magistrates’ Courts where MOSAIC currently offers court support
services to victims of DV and the SAPS stations in the jurisdiction of those courts. The study population included
SAPS members, clerks of the court and magistrates servicing the family courts and presiding over domestic violence
matters, and MOSAIC court support workers who work at those eight courts.
The study employed purposive sampling for the recruitment of KII participants. SAPS members who completed a
structured questionnaire were recruited through convenience sampling. The Magistrates’ Courts and SAPS stations
that formed part of the study appear in Table 2.
TABLE 2 – STUDY SITES: MAGISTRATES’ COURTS AND ASSOCIATED SAPS STATIONS
Magisterial District
Cape Town Central

Cape Town South
Cape Winelands

2.3

Magistrates’ Court

SAPS Stations

Cape Town

Cape Town Central

Wynberg

Wynberg, Steenberg

Philippi

Philippi East, Nyanga

Khayelitsha

Khayelitsha, Harare, Lingelethu-West

Mitchells Plain

Mitchells Plain

Blue Downs

Mfuleni

Paarl

Paarl, Mbekweni

Wellington

Wellington

KEY INFORMANT INTERVIEWS

• C
 lerks of the court: The clerks of the DV court within the Magistrates’ Courts listed in Table 1 were approached
to participate in KIIs and completed structured questionnaires. A total of seven (7) clerks of the court participated
in the study.
• Magistrates: The magistrates presiding over DV matters within the Magistrates’ Courts listed in Table 1 participated
in KIIs. A total of seven (7) magistrates participated in the study.
• SAPS officials: A total of 25 SAPS members from different SAPS stations, listed in Table 1, completed the structured
questionnaire. A further twelve (12) SAPS members participated in KIIs. Therefore, a total of 37 police officials
participated in this study. The SAPS stations were selected using purposive sampling based on the SAPS districts,
assisted by MOSAIC, with the highest number of DV cases.
• MOSAIC court support workers: A total of nine (9) MOSAIC Court Support Workers engaged in an FGD. Eight (8)
Court Support Workers and one (1) Advocacy, Research and Policy Officer.

SAPS Members (Domestic Violence Coordinator, Victim
Empowerment Coordinator, Station Commander)
Magistrates (Presiding over DV matters)

Total
7
12
7

Structured questionnaires

SAPS Members (Receiving and responding to incidents of DV)

Focus group discussion

Court Support Workers (MOSAIC)

8

Advocacy, Policy and Research Officer

1

TOTAL

25

60

Secondary data in the form of the transcript of an FGD facilitated with MOSAIC Court Support Workers in 2019 as part
of a post-graduate research study, was used in the discussion of findings.
2.4

DATA COLLECTION METHODS

MOSAIC primarily conducted the data collection. A member of the GHJRU facilitated the FGD. Before data collection
by MOSAIC, the data collectors and data analysts were familiarised with the study protocol, the ethics protocol and
the methods in which data was to be collected. All research participants participated in an informed consent process.
In-depth interviews were audio-recorded and transcribed. Field notes were taken at the interview sites. The semistructured interview guides included those for magistrates, SAPS, court clerks and the thematic dialogue (the FGD)
for MOSAIC Court Support Workers. Data collection tools were piloted at one court before the finalisation of the tool
for the final data collection phase.
2.5

DATA ANALYSIS

During analysis, sub-codes were identified by the research team. The researchers then developed an analytical
matrix to map sub-codes related to each of the research questions. The researchers completed the analysis through
methodically cross-checking coding, discussing emerging themes and finalising these codes upon agreement with
the research team. For the quantitative data, a descriptive analysis was conducted and frequencies and percentages
calculated.
It is important to note that where samples were less than 20, we only describe absolute frequency data (whole
number data) rather than relative frequencies (percentages). Excerpts from the transcriptive interviews support both
types of data. These excerpts have been anonymised and only provide the occupation of the research participants
(referred to as ‘participants’ throughout).
2.6

ETHICAL CONSIDERATIONS

Participants were provided with an information sheet to read about the study. Once informed about the study,
individuals that agreed to participate in the research completed an informed consent form to proceed with the
interview. Participants were also asked for written informed consent to have their interviews digitally recorded. All
participants were invited to participate voluntarily and informed that non-participation would not affect them in any
way. They would also not be required to answer all of the questions if they did not want to and could withdraw from
the interview entirely at any time. Anonymity was similarly assured. All questionnaires were assigned identity (‘ID’)
numbers. FGD participants also signed consent forms and were requested to keep all discussions confidential. There
were no financial incentives for participation. All identifiable information and voice records from interviews were
passed on to MOSAIC for safe storage and deleted by the GHJRU researchers upon completion of the project.
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2.7

STUDY LIMITATIONS

Due to the nature of the sampling methods, the entire population of SAPS members, magistrates and court clerks
in the Western Cape did not have an equal chance to participate in this study. Therefore, the results of this research
cannot be generalised. This research took place during the Covid-19 pandemic when the Government imposed several
restrictions and limitations – for instance, movement and face-to-face meetings/gatherings – to decrease the number
of infections. This affected access to research participants since the data collection was taking place face-to-face.

3. SAPS Findings
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3.		 SAPS FINDINGS
The research findings represent data collected through mixed methods, namely questionnaires and KIIs. The
questionnaire consisted mainly of closed-ended questions with a few open-ended questions and was completed
by 25 SAPS members (referred to as ‘SAPS participants’). Twelve (12) SAPS members (referred to as ‘SAPS participants’)
participated in KIIs based on semi-structured open-ended questions. A total of 37 SAPS officials from 13 stations,
listed in Table 2, took part in this study. Questionnaire respondents include members responsible for receiving DV
complaints in the community service centre (‘CSC’) in their respective police stations. In addition to the members who
work at the CSC, the 12 officials who participated in KIIs include Station Commanders (n=2), DV Coordinators (n=6), a
VEP Coordinator (n=1), a DV and VEP Coordinator (n=1) and a Social Crime Prevention Officer (n=1). The profile of the
SAPS KIIs participants is presented in Table 4.
TABLE 4 – PROFILE OF SAPS PARTICIPANTS PARTICIPATING IN KEY INFORMANT INTERVIEWS
RANK

Lieutenant
Colonel

Colonel

Warrant
Officer

Sergeant

Constable

Unknown

Total

1

1

1

5

2

2

12

Number

Both the quantitative and qualitative data collated from the 37 SAPS members are presented in this section. Data
collected from other research participants (magistrates, clerks and MOSAIC court support workers) are used in some
parts of the discussion of the findings to corroborate or highlight any contradictions when discussing the same topics
with SAPS officials. Moreover, verbatim responses from SAPS participants and those of other research participants are
utilised throughout the chapter to authenticate or reinforce these findings. Table 5 below illustrates the ranks of the
SAPS members who completed questionnaires.
TABLE 5 – RANKS OF SAPS PARTICIPANTS COMPLETING STRUCTURED QUESTIONNAIRES
RANK
Number

Colonel
1

Lieutenant
Captain
Colonel
1

1

Warrant Sergeant
Student
Sergeant Constable
Officer Detective
Constable
3

1

11

6

1

Total
25

The average number of years served in the SAPS, at the time of the research, based on information provided by
34 members was 17 years. Three participants did not provide information on how long they had been serving in
the SAPS. The minimum period served was one (1) year, while the maximum number of years was 35 years. This
information, together with the different ranks, reflects that the police officials who participated in this study should
have a considerable amount of experience with DV cases.
3.1

TRAINING

The importance of SAPS as one of the front-line criminal justice role-players that a complainant will meet when
seeking assistance following a DV incident cannot be understated. Most victims’ first formal report to the police will
take place at their local police station, followed by a complaint at the scene of an incident. This may be the victim’s first
engagement with the CJS and it is known to significantly influence a victim’s level of trust and confidence in the CJS
to assist and protect them from that point forward (Parenzee et al., 2001).

primary training curriculum offered at the police training college for new SAPS members. In addition, the CSPS’s DVA
Monitoring report in 2019 notes the provisions made for those members who joined the SAPS before 2008 to attend
a five-day DVA training programme.
The current study revealed that out of the 25 SAPS participants who completed the questionnaires, 92% (n=23) attended
DVA training, with only 8% (n=2) reporting never having participated in any training on the DVA. Conversely, of the
12 KII participants, only five (5) reported having attended DVA training. This is worrying as half of these participants
(n=6) were DV Coordinators and one participant was both a DV Coordinator and a VEP Coordinator. One of the VP
Coordinators emphasised the importance of making DVA training mandatory. ‘This is a criteria for those who work in
domestic violence, especially those who work as coordinators of DV.’
Of the 23 SAPS participants who indicated that they were trained, 48% (n=11) revealed that their training was scheduled
for a week/five days, while 22% (n=5) reported that theirs lasted for more than one day and 13% (n=3) were trained
in more than one week. Finally, 13% (n=3) reported attending the training in one full day and four per cent (4%; n=1)
completed their training in half-a-day. Two (2) KII participants did their training in one week, one (1) in two days, one
(1) other in 2 to 3 hours and the last one (1) did not reveal how long the training he/she attended was. All of the five
(5) KII participants revealed that their training was offered by the SAPS training college. This corroborates responses of
the 23 questionnaire respondents who reported that training was mostly offered by the SAPS training services (n=19)
followed by a colleague (n=4).
In 2010, in their exploration of police training on DV, Combrinck & Wakefield found that 55 of the 75 police officials that
participated in their study, from the 20 police stations in the Western Cape, had received training for more than one
day. The SAPS Training Service trained the majority of the officials. The latter supports the findings of our study, where
the majority of SAPS participants reported receiving training on the DVA and SAPS National Instructions through the
official SAPS Training Services. The training was offered either as part of their basic training or through specific DV
training, conducted over more than one day. The average time since their last training, based on the responses of 23
SAPS participants, was eight (8) years previously. Two of the five KII participants who received DVA training reported
being trained nine (9) years ago. One said they were trained five (5) years ago while the other two (2) did not reveal
when their last training occurred. The eight-year gap is concerning as training should be ongoing. DV Coordinators
and Station Commanders who participated in KIIs expressed that their stations and members would benefit greatly
from regular refresher training.
They do receive training, but the training is scarce. We also receive training where the student constables are trained
based on DV, but it is never enough because things are changing as the years are developing. So, we do receive
training but at a rate that needs to be increased, especially in DV. – SAPS DV Coordinator

I think that they can benefit from more definitely… you see just how to complete the registers and just to recap
again because if you’ve been on training in 2012 or 2014…it’s been a while so just a recap again, refresher course
because every time things change. – SAPS member

Gaps are from the environment, some members are not up to date about certain procedures or are unsure of what
they have to be doing, this can cause some problems and at the end of the day we are compelled to do something
to redress whatever the consequences were of the neglect in applying the Act. – SAPS member

Several studies have focused on DV training for SAPS members, including documenting training gaps and needs of
the SAPS concerning DV (Combrinck & Wakefield, 2010; Combrinck & Wakefield, 2009; Mogstad, Dryding & Fiorotto,
2016). The identified gaps and training needs have been found to extend across procedural knowledge, practical
implementation of the Act and the National Instruction issued with the Act (Combrinck & Wakefield, 2010; Govender,
2015; Vetten, 2017; Artz et al., 2005). In response to these gaps, in 2008, the SAPS incorporated the topic of DV in the

The above verbatim responses by three of the research participants reiterate the need for ongoing and refresher
training courses on the DVA for SAPS members. It also reinforces the notion that the nature of cases change, that there
is an attrition of knowledge and that both of these would benefit from regular briefings or periodic training. Similarly,
once SAPS members have sufficient ‘on the ground’ training, this allows for an active engagement with the limitations
of implementation and the practical challenges faced by police members.
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3.1.1 Effectiveness of Training
If SAPS members are expected to receive DV complaints as per the DVA legal framework, SAPS members must be
adequately capacitated with the knowledge and skill to do so. Our study revealed that 48% (n=11) of the 23 trained
SAPS respondents felt that their training on the DVA was effective. 26% (n=6) of members thought that the training
they received on the DVA was very effective, nine per cent (9%) (n=2) felt that the training was somewhat effective
and 17% (n=4) of the 23 trained members opined that it was not effective. One (1) of the five (5) KII participants who
received training expressed that the training was not practical, while another one (1) expressed that the five day or
week-long course was effective. The other three (3) did not comment on the effectiveness of the training.
Despite the efforts of SAPS to integrate DV into basic training and the promotion of DV training amongst SAPS
members, there are still reported challenges of police inefficiencies and non-compliance with the DVA (Combrinck &
Wakefield, 2010; Civilian Secretariat of Police Service [CSPS], 2019). This suggests that training alone does not translate
into the improved understanding and implementation of the DVA (CSPS, 2019). In the study by Combrinck and
Wakefield (2010), SAPS members who received training experienced difficulties in applying the knowledge learnt
in actual problem-solving scenarios. These difficulties were especially evident when multi-faceted variables were
included, such as common complaints or the need to evaluate the complainant’s state of intoxication before taking a
statement. This finding is corroborated by the CSPS (2019), which reports that many SAPS members who have been
trained on the DVA still face challenges regarding the implementation of the Act. These challenges appear in two
areas: SAPS members’ knowledge and understanding of the purpose of Form 1 (‘the Notice’); and failure to arrest the
perpetrator upon contravention of a PO. Govender also noted these challenges in 2015 in her study that engaged
with DV victims, where she found inefficiencies and non-compliance in the non-arrest of perpetrators of DV, despite
physical violence being present. Therefore, the DV training is perceived as theoretically comprehensive but misses the
inclusion of practical scenarios (CSPS, 2019; Combrinck & Wakefield, 2010).
Accordingly, the introduction of training content and methodology that is more practical and interactive will aid in
preparing the members for what happens outside of the classroom (CSPS, 2019).
3.2

SAPS MEMBERS AS FIRST RESPONDERS TO DV INCIDENTS

The way complainants cope as victims of DV – or indeed proceed with the criminal justice process at all – is largely
dependent on their experiences of how they are treated immediately after being victimised (United States [US]
Department of Justice, 2010; Artz, 2008). SAPS members are first responders to crime incidents and play a crucial role
in assisting victims with immediate trauma, regaining security and control over their lives, and seeking justice for the
harm suffered (Corcoran et al., 2001; US Department of Justice, 2010).
3.2.1 Awareness of the different types of DV
Figure 2 sets out the SAPS’ level of awareness of different forms of domestic violence.
The requirements set out in the National Instruction can only be effectively executed if the SAPS member responding
to the victim knows what constitutes DV. For this reason, participants listed the type of incidents that, in their opinion,
constitute DV. Participants’ awareness of the different incidents or acts of violence that constitute DV was analysed
against the ten forms of DV specified under the Definitions section of the Act. Table 5 presents the forms of domestic
violence as identified by SAPS participants. The table depicts that physical abuse was listed by all SAPS participants
(n=25); emotional, verbal and psychological abuse was listed by 64% (n=16); and sexual abuse by 52% (n=13).

FIGURE 2 – PERCEIVED FORMS OF DOMESTIC VIOLENCE IDENTIFIED BY SAPS PARTICIPANTS
(QUESTIONNAIRES)
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Further analysis of the data shows that when respondents were asked to identify the types/forms of domestic violence
that are currently listed in the DVA, the highest number of the forms of DV that any respondent could identify was six
(6) out of 10. This was reported by only 12% (3) of the respondents.
The fact that not all of the 25 SAPS members were fully aware of all of the incidents that could constitute DV is
concerning, as the circumstances of the incident(s) should dictate how the responding officer responds to the victim
and their needs.
3.2.2 Processes followed when receiving DV complaints
The study revealed that 68% (n=17) of SAPS participants who have worked in the Community Service Centre (‘CSC’),
also known as the ‘charge office’, received DV complaints every day. In comparison, 16% (n=4) of the SAPS members
received complaints a few times a week and a further 16% (n=4) received DV cases only once a week. SAPS participants
were requested to outline the process for receiving a DV complaint in the CSC or responding to a complaint.
The flowchart depicted in Figure 3, developed by SAPS, outlines the duties of SAPS members when they are the first
responder to a DV incident.
The responses to the question: ‘What is the process followed when a case of domestic violence is reported to the
police (at the charge office or when you go out to the scene)?’ were analysed against the process depicted in the
flowchart marked Figure 3 on the following page.

Damage to property was said to constitute a form/type of DV by 32% (n=8) of the respondents; harassment was listed
by 28% (n=7) of the respondents, followed by intimidation (24%; n=6). Economic abuse was listed by 24% (n=6) of the
respondents, while stalking was listed by only 8% (n=2). Entry into the complainant’s residence without consent and
any other controlling or abusive behaviour was not listed by any of the respondents in this research.
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FIGURE 3 - DUTIES OF THE FIRST RESPONDER*

While this study did not focus on testing the knowledge of SAPS members, this finding does highlight some
fundamental gaps and inconsistencies in understanding and implementation of the DVA on the part of the SAPS
participants. As first responders to DV, the absence of information when recalling the stages of the process in assisting
victims are essential to bear in mind when considering efforts to ensure that all victims of domestic who report to the
police are made aware of and offered, all services as the law provides.  
In comparing the SAPS participant structured questionnaire responses to the duties set out in Figure 3, the most
common elements found to be missing (response <20%) in the explanation by SAPS participants of the process of
responding to DV complaints included:
1.
2.
3.
4.
5.
6.

Referring the victim to the victim-friendly room.
Interview the complainant to assess the problem.
Determine the relationship between the complainant and the respondent and the alleged offences.
Taking a statement from the complainant.
Assessment of whether the respondent has a firearm.
Referring the complainant to an alternative shelter.

Notably, only 24% (n=6) of the SAPS participants mentioned the need to hand over Form 1 and explain its contents
to a complainant as part of the processes followed when responding to DV. Form 1 highlights important information
regarding the rights and steps available to, the complainant to protect themselves and their affected families. The lack
of understanding and limited use of Form 1 is a gap consistent with the findings of other studies that have reviewed
the DVA. Additionally, none of the 25 respondents mentioned issuing Form 11 in the absence of imminent harm. The
concept of imminent harm is discussed in more detail under sub-section (a) below.

*Source: SAPS, Presentation to the Western Cape Department of Community Safety (2016)
In answering this question, 12% (n=3) of the 25 SAPS participants believed that the SAPS member who responds
to a DV case must first interview the complainant to assess the problem. Eight per cent (8%; n=2) revealed that
the next step to follow is to determine the relationship between the complainant and the respondent and the
offence(s) committed. Only 24% (n=6) explained that Form 1 must be given to the complainant and explained to the
complainant by the SAPS member. Referring the complainant to a victim-friendly room (‘VFR’) was mentioned by 12%
(n=3) of the SAPS participants. Over half (56%; n=14) of the participants outlined the mandatory completion of the
SAPS DVA incident form (Form 508(a)). Twelve per cent (12%; n=3) of the respondents reported that a SAPS member
responding should take a statement from the complainant. A large percentage (68%; n=17) of the respondents said
that should the complainant wish to open a criminal case, a docket should be opened. Twenty four per cent (24%;
n=6) mentioned effecting the arrest of the respondent as one of the actions.

The findings from the KIIs suggest that SAPS members in oversight positions, including the DV Coordinators, Station
Commanders and others who participated in the KIIs, held an understanding more in line with the process outlined
in Figure 3 than those SAPS participants in the CSC. Including general procedures necessary to complete the required
forms and administrative tools needed to record reported DV incidents, regardless of whether the complainant
decides to open a case or not. All of the KII SAPS participants were able to verbalise the implementation of the DVA
and the required response to DV incidents.
If they do not want to open a case, make a note in the pocket book. If a person does not open a case, we cannot
arrest. Then we make a pocket book entry noting what happened, witnesses, conversation with complainant, and
both complainant and witness sign. Go back to the station, fill out all the registers. – SAPS Participant

Ok, when the person come to report domestic violence, first you open the docket for the complainant, you follow
the procedure 508 and 50B [sic], and then sometimes some of the complainant they chased out of the house, so you
have to follow the procedure. You ask the social worker if they can find some place for that person.
– SAPS Participant

Only one (1) SAPS research participant referred to inquiring or checking whether the alleged perpetrator has a firearm.
Similarly, only one (1) participant out of the 12 KIIs mentioned asking whether the alleged perpetrator has a firearm or
‘some sort of weapon’ as one of the essential steps when responding to a DV case.
Sixteen per cent (16%; n=4) of SAPS participants stated that a referral to a shelter should be made for complainants
requiring a place of safety. Twenty-eight per cent (28%; n=7) of the SAPS participants mentioned referring a complainant
for medical treatment as one of the steps taken when responding to a DV incident. Finally, 44% (n=11) of the SAPS
participants stated that DV incidents should be recorded in the SAPS DVA Register (Form 508(b)).
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However, not all participants referred to the mandatory inclusion of all reported cases into the SAPS DVA Register
or the DVA incident form (SAPS 508(a) and (508(b)). In addition, the vast discretion that SAPS members enjoy when
deciding whether to effect an arrest or not was highlighted.
a. Determining imminent harm
The term ‘imminent harm’ appears thrice in the DVA. The phrase appears once in the definition of domestic violence
and twice concerning contraventions of a PO by a respondent. When a DV protection order is made final, a signed
warrant of arrest is attached to the final order for use by the police if the provisions of the protection order are violated
or breached. However, under the current DVA, there is a provision for a SAPS member to use their discretion to
determine whether the complainant may suffer imminent harm. This determination informs whether to effect the
warrant of arrest immediately or not.
When asked to explain the concept of ‘imminent harm’, the majority of respondents based their determination of
imminent harm on the presence and evidence or threat of physical violence to the complainant or their children. The
focus on the physical forms of violence is consistent with earlier presented findings. Physical violence was the only
form of DV listed by all (n=25) of the SAPS participants who completed the questionnaires (as discussed in section
3.2.1).
Imminent harm is if where there is a case of physical abuse. Physical abuse, or the threat of physical abuse. You can
see the person’s life is in danger… then we must arrest them. – SAPS DV Coordinator

Imminent danger is how is that person’s life in danger. How can I put that? Does your victim, does she fear for her
life? You know I always say as [SAPS] members, we’re coming to the people’s houses, we don’t really know what
the situation is. You need to go on what your victim is telling you, you understand? So, the moment the victim tells
you that she’s fearing for her life, I mean surely she must be fearing for her life for some or other reason, maybe it
had happened before, or maybe it just started out with an argument but now it’s going over to physical abuse, you
understand. Also, important when he maybe threatened her with a firearm, you understand…
– SAPS DV Coordinator

However, some SAPS members saw past the physical abuse and noted that imminent danger should take into
consideration anything that may place the complainant’s life in danger. They also shared that not all members see this
in the same way.
Imminent harm is when the person’s life is in danger. Unfortunately, members outside don’t always understand,
they would not always make the arrest, because they are not too clued up when it comes to imminent danger. So
that is a concern. – SAPS DV Coordinator
[…] She might not have a bruise, but you can pick up something happened here. – SAPS VEP/DV Coordinator
Furthermore, when asked how to respond to a case of DV when a SAPS member determined no imminent harm was
present, the findings suggest a varied understanding of the process. Three (3) of the questionnaire SAPS participants
indicated that they are unaware of the actions to be taken if they do not suspect that the complainant will suffer
imminent harm.
None of the 25 respondents made mention of the requirement that the respondent must be handed Form 1169 if they
determine the complainant will not suffer imminent harm. Paragraph 11(2)(d) of the National Instructions70 outlines
the process to be followed should an officer determine no imminent harm. It instructs members to ‘… immediately
hand a Notice to the respondent as provided for in Form 11 to the Regulations.’ Members instead noted the need to
separate the complainant and respondent with the mention of removing the complainant to a shelter or a relative’s
home. Other responses included interviewing both parties and giving a warning to the respondent. The responses
appear in Table 6.
The association of imminent harm exclusively with the presence of physical violence is not unique to this study
and, again, is cited as a concern in the many previous DVA studies cited above. The limitations posed by the focus
on physical violence and the perception that this is the only legitimate form of violence in DV have been widely
written about and discussed in workshops and roundtables, both at a provincial and national level (Western Cape
Government, 2016). The ‘threat of violence’ – which includes psychological abuse or non-physical harassment – may
lead to fatal outcomes.71 Further, the SAPS members’ gaps in knowledge regarding the actions to be taken in cases
where a determination is made that the complainant will not suffer imminent harm,72 particularly the requirement
that a SAPS member provides the complainant with a copy of Form 11, is of concern.

As long as it happens in front of their eyes or they can see that this is an imminent danger towards the victim…
Bruises or cuts, or visible injuries. – SAPS DV Coordinator
Evidence of a physical altercation, damage to property, or the respondent acting aggressively at the scene were also
very pronounced in the descriptions.
[Imminent harm takes place] if the complainant is harmed by assault or destroying property and it’s evident that
the respondent is being violent. – SAPS Member
First, we listen to both sides, then we going to see while we are listening maybe one of the…maybe the suspect is
going to be rebellious, and then we can see, if we can leave this suspect with this complainant, it can be dangerous.
– SAPS Member
The interview of the complainant is very important. He or she has to explain to us the circumstances. Then from
there, we will observe what is the circumstances – e.g. damage to property, whatever it is.
– SAPS Station Commander

69 Form 11 is the Notice to appear before court handed over to the respondent.
70 Read with section 8(4)(c) of the Act, and regulation 12 of the Regulations.
71 Department of Justice and Constitutional Development ‘Risk Assessment Tool For Victims of Domestic Violence’, available at: https://www.justice.gov.za/
vg/femicide/docs/Oct2018-BS-Femicide-RiskAssessmentTool-A3.pdf.
72 It is important to note that all reference to the term ‘imminent’ has been removed from the DVAB (2020), instead conduct that meets one of the 16 forms
of conduct that harms, or inspires a ‘…reasonable belief that harm may be caused’ would meet the definition of DV. In addition, subsections 4 and 5 of
section 8 provide that in instances where SAPS has ‘…reasonable grounds to suspect that a complainant is suffering or may suffer harm as a result..’ of an
alleged breach of a protection order, or when considereing whether the complainant is or may suffer harm, certain factors should be considered. These
sections no longer require that the harm be imminent.

PROTECTION ORDERS MUST PROTECT: EXPLORING THE IMPLEMENTATION OF THE DOMESTIC VIOLENCE ACT (116 OF 1998)
AT MAGISTRATES’ COURTS AND POLICE STATIONS IN CAPE TOWN AND THE CAPE WINELANDS, 2021.

PROTECTION ORDERS MUST PROTECT: EXPLORING THE IMPLEMENTATION OF THE DOMESTIC VIOLENCE ACT (116 OF 1998)
AT MAGISTRATES’ COURTS AND POLICE STATIONS IN CAPE TOWN AND THE CAPE WINELANDS, 2021.

28

29

TABLE 6 – PROCESS TO FOLLOW WHEN NO IMMINENT HARM IS DETERMINED
IDENTIFIED BY SAPS PARTICIPANTS (QUESTIONNAIRES N=25)
Identified Steps

Responses

%

Still investigate the case and arrest afterwards

1

4%

Separate the parties from each other, find a place of safety for the complainant & respondent

6

24%

Ask complainant if they want to open a case if there is a court order

4

16%

If no case – record in occurrence book

2

8%

Where a protection order or a case registered, the respondent must be arrested

4

16%

Take statement

1

4%

Must enforce the protection order

3

12%

Any case of DV/report of DV shows imminent harm

4

16%

Interview both parties and explain rights

1

4%

Give a warning to the respondent

1

4%

Complete DV incident report and register

1

4%

Cannot just arrest or arrest is the last resort

1

4%

3.3

ACCESS TO THE DVA, REGULATIONS AND THE NATIONAL INSTRUCTION

The findings suggest that SAPS respondents had a limited understanding of the process to apply for a protection
order. The analysis of the responses indicates that SAPS participants understand the aspects of the protection order
process in which SAPS has a role, i.e., referring complainants to a Magistrates’ Court to apply for a protection order and
serving the IPO and Notice73 on the respondent. The most significant proportion of SAPS respondents (n=19, 76%)
indicated that a complainant is referred to the court to apply for a protection order. Just less than half (n=12) of the
SAPS members who completed the questionnaire noted that the complainant and respondent are required to return
to court to finalise the protection order and 12 respondents (48%) stated the court’s mandate to consider applications
and to issue an IPO. In addition to SAPS respondents who indicated that they were unaware of the process, four
respondents (16%) indicated that they were not aware of the process between referral to court and the IPO or the
notice coming to the station for service on the respondent.
3.4.1 After hours protection order applications74
This study found that only 16% (n=4) of SAPS participants indicated that they thought a complainant could make an
application for a protection order outside of regular court hours, including evenings, weekends and public holidays. A
further 76% (n=19) of SAPS questionnaire participants did not think that a DV complainant could apply for a PO after
hours or during weekends, whilst 8% (n=2) stated that they did not know if this was possible. Section 4 (5) of the DVA
provides DV PO applications to be brought outside of regular court hours. It states that applications for a protection
order ‘…may be brought outside ordinary court hours or on a day which is not an ordinary court day if the court is
satisfied that the complainant may suffer undue hardship if the application is not dealt with immediately.’ However,
the lack of operational guidance on how to implement this section and initiate an after-hours application in practice
severely limits the effectiveness of this provision.
3.4.2 Perceptions of why protection orders are not finalised

The DVA, National Instruction and local directives issued to police stations (the latter of which are not usually publicly
available) serve as a benchmark for the procedures to be followed by SAPS members based on their rank – from the
Station Commander down to constables at the charge office. Therefore, SAPS members must have access to the
relevant documents that set out their responsibilities and the concomitant rights of victims to ensure the correct
implementation of these documents.

SAPS participants were asked to explain the reasons why they thought PO applications were typically not finalised. The
SAPS participants ranked the perceived most common reasons for POs not being finalised. The largest proportion of
SAPS participants, 32% (n=8), cited the ‘withdrawal of the application by the complainant’.

Copies of the DVA, the regulations, the DV register (SAPS 508B), the DV Incident Report (SAPS 508A) and the National
Instruction (2006) were accessible to SAPS members at all seven (7) stations that were part of this study. All SAPS
members in the CSC, DV Coordinators and Station Commanders reported the use of forms in line with sub-clause
12(1) and 12(2) of the National Instruction (SAPS, 2006). However, one respondent reported not having access to
the National Instruction. Concerning their understanding and familiarity with the relevant legislative framework, 44%
(n=11) of the respondents reported that they were, in their opinion, well informed, while 52% (n=13) had an average
understanding. The remaining 4% (n=1) of members indicated not understanding or being familiar with the Act. In
their research, Combrick and Wakefield (2010) found that most of their participants had a fundamental awareness of
both the DVA and the National Instruction.

a. ‘The applicant did not return to court’: This was cited by 28% (n=7) of the respondents.

3.4

PROTECTION ORDERS (POS)

The current study found that twenty per cent (20%) (n=5) of SAPS respondents identified themselves as being unaware
of the process of applying for a DV PO. It is not the function of SAPS members to facilitate an application for a DV PO,
but rather the function of a DoJ official. However, as many SAPS respondents said they referred complainants to apply
for a DV PO, a full awareness of the process allows for accurate information to be provided to the complainant by SAPS
members. SAPS members’ level of knowledge was determined by asking the respondents to write down the steps
followed during the application process.

Other reasons that members provided for PO applications not being finalised were as follows:

b. ‘Reconciliation of the relationship’: The reconciliation (or assumed reconciliation) of the victim/complainant and the
accused was cited by 24% (n=6) of the respondents . There are two excerpts from the interviews that poignantly
capture this:
[The] Complainant will come, you can see the bruises, you can see that something happened. You open a case.
They go to the hospital. They come back with a paperwork of the doctor. And then you send them to court, they
come with a protection order. Sometimes, they don’t bring it to the police station. They keep it at home. Then, if it’s
like that, to me it’s not a good thing because if something happens once, it will happen every day. Or maybe when
you send the protection order you find the complainant and the respondent together again. Sometimes they don’t
even allow you to go in and serve it. Because now they say ‘No constable, we sort out our things, we are fine now.
We don’t need it any more. We understand.’ So that does not sit very well with me. – SAPS DV Coordinator

73 DVA Form 5 – Notice on the respondent to show cause.
74 In terms of section 4(5) of the DVA.
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3.4.3 Service of the Interim Protection Order (IPO) and Notice

A person has a protection order against the perpetrator and when we arrive there to remove the perpetrator, then
the victim now feels okay with the perpetrator and does not want the perpetrator to be removed or arrested.
– SAPS DV Coordinator
c. ‘The respondent has fled or not signed the Notice to show cause on a Return Date’: This was cited by 24% (n=6) of the
respondents.
d. ‘The applicant has lost confidence in the criminal justice system’ and therefore does not pursue the case further. This
was cited by 20% (n=5) of the respondents.
e. ‘The case was struck off the court roll’. This was cited by 12% (n=3) of the respondents.

…so I can say with the return of service, 99% of the time, they bring it back. We tell them that on the day of court
they must bring the return of service … we have arranged with SAPS that if the applicant brings it back it’s much
better. – Clerk of the court

f. ‘The case was postponed by the court on the return date’. This was cited by 12% (n=3) of the respondents.
g. Both ‘the applicant did not receive information saying when she/he must go back to court’ and ‘the applicant did not
realise that she/he had to go back to court’ were cited by 8% (n=2) of the respondents.

FIGURE 4 – PERCEIVED REASONS FOR PROTECTION ORDERS NOT BEING FINALISED

Now I have pigeonholes inside my office for different police stations…So, once I am done, I will write which police
station is it going to, together with the date and put it under the police station. The police come every day, early in
the morning, to come and fetch them and then they go and serve them. – Clerk of the court
The findings from this current study identified adapted processes that are implemented. These processes include
complainants escorting their local SAPS members to serve the order or Notice on the respondent. This procedure
has been particularly effective in informal settlements where people frequently move in and out of or to different
locations within. In these communities, residences can be challenging to locate due to the absence of official street
names or house numbers.

Withdrawal by applicant
Applicant did not return to court
Reconciliation between parties
Respondent fled/Did not sign
Return of Service
Applicant lost confidence in the
CJS system

Normally the victim takes it to the police and they go with the police to serve the respondent. Because of informal
settlements, people move, so the victims know best how to find the respondent, even if they have to attempt several
times with SAPS. The applicant brings back the return of service to the court. – Clerk of the court

Case struck of the court roll
Postponed on return date
Applicant not aware they needed
to return to court
0

All of the police stations involved in this study had a dedicated person – a DV Coordinator in place. The DV Coordinator
oversees the serving of IPOs and Notices to show cause. Where possible, the DV Coordinator also takes on the task
of serving the IPOs and Notices. In the absence of this dedicated officer, SAPS stations used Visible Policing (‘VISPOL’)
officials to assist with service. In their research exploring the bridges and barriers to implementing the DVA, Artz &
Smythe (2005) found that police stations had developed practical and innovative solutions to ensure that service
was adequately carried out. In our study, we found that there was ‘good coordination’ taking place between the
police stations and Magistrates’ Courts regarding the collection of IPOs and Notices, service and the delivery of the
completed returns of service to the courts.

2

4

6

8

Yes, yes and sometimes the respondent went to court to apply but the incorrect details of the respondent, the
phone number there’s a missing number, the shack number given is wrong, sometimes it makes for us also difficult.
– SAPS Respondent
These attempts to coordinate service decrease the amount of time between the IPO being granted and service on the
respondent, thereby facilitating quicker access to protection for the complainant.

–When asked to provide other reasons why they believed POs are not finalised, the SAPS members further reported
the following factors:
•
•
•
•
•
•

The PO was destroyed by respondent;
The magistrate was ‘not convinced’ of the applicant’s version of events;
The financial dependency by the complainant on the respondent;
The respondent not appearing in court;
The court backlog (extended turnaround times); and
The incorrect address was provided for the respondent.

It was also reported that some courts instruct the complainant to bring the return of service with them to the court
on their return date. This process circumvents the responsibility of SAPS to ensure that the return of service is returned
to court.
They feel better doing it that way because then they are sure the return of service comes back, because sometimes
SAPS doesn’t bring it back on time, or they are short of service. The clients go the extra mile because of this because
then they know there won’t be a postponement, because there are so many postponements. – Clerk of the court
Court participants perceive this procedure to be effective and to have reduced the number of postponements due to
the return of service not being presented to the court on the return date.
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3.4.4 Acting on the protection order
Earlier studies have found that SAPS’s performance evaluations and internal reviews have focused mainly on two areas
regarding the police’s response to DV. The first is how a victim of DV is received at the time of reporting the incident
(also refer to section 3.2) and the second is how to respond to a breach of a PO (Artz & Smythe, 2005; Govender, 2015;
Mogstad et al., 2016; Vattern, 2017). Some challenges experienced by complainants is with the police response to
breaches of the terms of a PO. These include the warrant of arrest not being acknowledged or acted upon, even when
evidence of physical violence is present, and firearms and weapons not being seized, irrespective of whether the
complainant has brought it to the SAPS member’s attention (Govender, 2015). The level of discretion that is inherent in
SAPS’ role when responding to DV matters has also been raised in several studies and has been found to at times lead
to SAPS members choosing to mediate a situation, rather than following processes in line with the DVA and National
Instructions (Artz & Smythe, 2005; Artz, 2016).
The role we play as SAPS, no one knows where the boundary is because most of the time the domestic situation
is very complicated, because there are multiple protection orders taken out within one household, so it becomes
complicated to implement the DVA act in a complicated domestic situation. – SAPS Respondent
When asked what the complainant must do when the respondent has breached a PO, 84% (n=20) of the 24 SAPS
members explained that the complainant should phone the police or go to a police station to report the breach of
PO. Thirteen per cent (13%; n=3) of the SAPS participants mentioned that the complainant should hand in the warrant
of arrest to the SAPS member responding to the case and 54% (n=13) further explained that the SAPS member ought
to open a criminal case for contravention of a PO. Finally, 46% (n=11) mentioned the arrest of the respondent as
the last action. The above responses reveal that SAPS members who completed the questionnaire had an adequate
understanding of the actions to be taken when a respondent breaches a PO.
Court clerks and magistrates who participated in the study further explained the challenges experienced due to SAPS’
lack of knowledge about the difference between IPOs, Notices and final orders. This lack of differentiation contributes
to the ineffective enforcement of orders by SAPS.

I am going so far that I pick people up, especially that are staying in temporals [informal housing]. There is no need
for them to struggle…I am telling them, there is no way you tell me I have no money for a taxi, tell me I am ready,
I am standing at this [place]. I arrange a van, bring them to me, and take themselves to court…Especially now
with Covid it’s very full in court so I’ll meet them outside and walk in with them so that they do not need to wait in
queues. – SAPS DV coordinator
SAPS members at some of the stations have also established key relationships with colleagues in departments such as
the Department of Social Development (‘DSD’) and their justice counterparts to ensure that a dedicated member of
SAPS is responsible for collecting and serving IPOs.
We have a close relationship with social development and a few of the organisations in the area.
– SAPS DV Coordinator
You see how we work at our station, I have a colleague that only works with protection orders, we work hand in
hand… because the moment we send that person to court then few days later Monday to Friday then we pick up
all the protection orders and sometimes with the Covid they send people here and we also assist with completing
some of the forms for them. – SAPS DV Coordinator
The need for better coordination between CJS stakeholders and relevant departments has been a challenge since the
promulgation of the DVA and has been consistently cited throughout literature. The need for intensified coordination
efforts has most recently featured in the National Strategic Plan on GBV and Femicide, 2020 in response to the lack of
coordination hampering the effective implementation of the GBV-related legislative frameworks, including the DVA.
This is in addition to the numerous reports that present the challenges on the part of SAPS in the implementation of
the DVA (Civilian Secretariat for Police Service, 2019, Artz et al., 2011; Combrinck and Wakefield, 2009; Artz, 2008; Artz
et al., 2005; Parenzee et al., 2001).
3.5

The police need to be equipped because some of them for instance don’t know the difference between a notice
and an interim protection order, that is the challenge we face. The other day I had to explain to the police officer,
because what they did was that they went to go threaten gent saying we’re going to arrest you, you’re not supposed
to [be] there, but it wasn’t an interim protection order it was a notice. – Clerk of the court

There is a big problem with…SAPS enforcing orders, not just interim but final as well. Over the last four years
they’ve had several meetings with SAPS about this issue, even at the level of management. – Magistrate
The findings suggest that SAPS members participating in this study are somewhat aware of their duties in cases where
a respondent breaches the conditions of a final protection order. There is a lack of clarity and awareness of applying
for a PO application (as discussed in section 3.4), impacting the rights afforded to complainants at each stage of the
process.
3.4.5 Measures in place towards a more effective response
This study found measures put in place at all police stations participating in this research to increase the effectiveness
of the DV response. These measures are primarily in the form of the appointment of a DV Coordinator. This SAPS
member is to be available to meet with complainants when they present at the station. An example of the type of
assistance offered is described in this excerpt offered by a SAPS DV Coordinator.

CHALLENGES IN IMPLEMENTING THE DVA

3.5.1 Protection order provisions
Some of the SAPS participants identified challenges that they currently face in carrying out their duties in terms
of the DVA. They noted that, at times, some of the provisions granted in the IPOs and final POs are too vague or
not enforceable. In instances where POs do not contain much information, it impacts what the respondent can be
ordered to abide by. For example, the complainant may expect the police to remove the respondent from the shared
residence, but if this is not stipulated in the order, the police cannot enforce it.
In the protection order, it is not marked that this person must move out of this address…there is not a lot of
information. – SAPS DV Coordinator
The provision that proves most problematic for police to effect is the condition that the respondent is not to enter
the complainant’s residence. In particular, participants noted the challenge when the parties reconcile and the
complainant allows the respondent to live in the same home. When the police then respond to a DV complaint at the
residence, they are faced with what they term a ‘double breach’, as the complainant has allowed the respondent back,
despite an order that states that the respondent should not enter the residence.
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…people are not honest with each other and with SAPS officers. For example, a person has a protection order
against the perpetrator and when we arrive there to remove the perpetrator, then the victim now feels okay with
the perpetrator and does not want the perpetrator to be removed or arrested’ – SAPS DV Coordinator
In addition to the above, the two most predominant challenges identified by SAPS members that are faced in
implementing the DVA and the National Instruction are:
a. A
 lack of co-ordination across responsible departments (i.e. the SAPS and DoJ/Courts) (64%; n=16). This shortcoming
was further highlighted during the KIIs by one of the participants.

I think if DoJ worked closely with VEP and DV coordinators from SAPS then there would be a better flow and
understanding between the two and there would be a better workable solution. I also don’t understand how DoJ
is able to give complainants different dates when they are coming from the same household – SAPS Participant
b. A
 lack of practical training on the Act was identified by 56% (n=14) of SAPS participants. One KII participant
highlighted that the current DVA training is not practical, as previously discussed under the training section.
Additional to the lack of practical training, two KII participants emphasised the lack of empowerment and training
of the public on the DVA as one of the implementation challenges they face.

I think people are still not empowered enough about what the act says and the forms of abuse because people think
that only if he hits me that’s domestic violence you see and that is not the case physical abuse is not the only form
of domestic violence so we have a problem there of people not reporting because they don’t have knowledge…
– SAPS Social Crime Prevention Officer

People are so scared to report domestic violence, but it’s our responsibility to train them, to sensitise them to say
‘enough is enough’, there is people outside to help you, to give you the necessary assistance.
– SAPS DV Coordinator
The DVA imposes several affirmative obligations on SAPS to offer victims assistance, including referring them to
appropriate shelters (Parenzee et al., 2001; Artz, 2008; Stone & Lopes, 2018). However, providing shelters, counselling
services and places of safety falls within the mandate of the Department of Social Development (‘DSD’) and the DSD
is not currently obliged by the DVA to ensure that all police stations have access to these services (CSPS, 2013). As a
result, the lack of these psychosocial services makes it challenging for the SAPS and the courts to refer DV complainants
(CSPS, 2013).

There’s no shelter for women, children… Like I said earlier, what do you do with the suspect after the arrest now, he’s
released from court…what do you do with him? How do you protect them (complainant) then? – SAPS Respondent
This is obviously a concern for both complainants and for stakeholders assisting them. Stone & Lopes (2018, p.5) have
highlighted that shelters play an integral role in offering DV complainants protection, as they not only reduce the risk
of the complainant returning to the abusive environment and relationship by providing access to safe and secure
housing, they also: (i) provide psychosocial support and thus decreases the chances of the complainant engaging in
self-destructive behaviour and actions; (ii) minimise the likelihood of the complainant becoming homeless, offering
training and access to the internet as well other resources to help them look for employment; (iii) mitigate the risk
of intergenerational cycle of violence by providing any child/children of the complainant with care and support;
and (iv) diminish the possibility of further abuse by providing the complainant and children of the complainant with
information on their rights and how to ensure their protection.
3.6

SUMMARY

While most SAPS participants, 23 questionnaire and 5 KII participants, who took part in this study confirmed that they
had received training on the relevant DV legislative framework, most of the SAPS participants had not received any
training within the past 8 to 9 years. Combrinck & Wakefield (2010) found that even SAPS members who received
training are not necessarily able to apply the Act. The findings of this study underline the need to ensure that training
provided is sustained, consistent, comprehensive and practical—ensuring that SAPS members understand and can
use what they have learned to implement the DVA effectively.
Perceived gaps in training and knowledge identified during this study included the following:
•
•
•
•
•
•

SAPS members’ knowledge and understanding of what constitutes DV;
Understanding of the processes to follow when receiving and opening a case for DV,
Issuing and explaining Form 1 at the time of reporting;
The assessment of whether the perpetrator has a firearm;
Understanding of what constitutes ‘imminent harm’;
Knowledge of what to do in cases where it has been determined that ‘imminent harm’ will not be
suffered, including where to refer complainants;
• Understanding the process to apply for a protection order, including the process of applying for
a PO after hours;
• What to do in instances where protection orders are breached; and
• How to assist complainants when the terms of their protection order are not clearly articulated.
These gaps in knowledge of content or process impede the uniform and regularised process concerning the prompt
service of Notices and interim and final POs.

The SAPS participants reported that the lack of available places of safety for complainants is one of the challenges they
face in effectively implementing the DVA. It means that they cannot remove victims from the violent environment in
which incidents of DV have taken place.
I think that one of the challenges is actually we don’t have a safety home near…A safe house, yes…there’s nowhere
to take people. The only thing that we can do is actually to take you to family members as such.
– SAPS Respondent
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4.		 FINDINGS FROM CLERKS OF THE COURT
As explained in the methodology section, seven (7) DV court clerks participated in the KIIs for this study. The distribution
of clerk and magistrate participants per court is presented in Table 7.

TABLE 7 – DISTRIBUTION OF CLERKS AND MAGISTRATES WHO PARTICIPATED IN THE STUDY BY
COURT AND DISTRICT
Magisterial District

Magistrates’ Court

Cape Town Central

Cape Town South

Cape Winelands

Clerk

Magistrate

Cape Town

1

1

Wynberg

1

1

Philippi

1

1

Khayelitsha

1

1

Mitchells Plain

1

-

Blue Downs

1

1

Paarl

1

1

Wellington

–

1

7

7

TOTAL

4. Findings from
				Clerks of the Court

4.1

TRAINING

Four (4) of the participants revealed that they had attended training on the DVA, while the remaining three (3) had
never received any training at the time of this study.
Clerks who had received training were trained by the DoJ. In addition to the formal training provided by the DoJ,
participants reported having had to self-educate. They had also participated in reciprocal peer learning to keep up
to date with developments to the DVA and the Domestic Violence Regulations. The participants who had received
training remarked that they received a once-off training that focused on the procedural and administrative roles and
tasks required by clerks during the process but did not include information on how to engage with and adequately
assist people who are traumatised.
The varied and complex nature of DV was also not covered during the training, leaving clerks unprepared for the
scenarios that they now encounter daily:
Most of the training was about admin. – Clerk of the court

There is only one specific time that I went for a course [by] the Department of Justice. The training was mostly
where they explained the procedure people come to apply for protection order or when the person comes to apply.
There wasn’t a lot of stakeholders at the course and they explained to us the DVA, the Harassment Act was already
implemented so it was mostly for the DVA at that time. So, it was also where the stakeholders like the police was
also there and what our role is when a person comes to apply for protection order.
– Clerk of the court
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The training focused on applications and the background about the Act itself. What we need to look at when the
complainant came to apply, what is expected of the applicant to be filled in, completed and submitted and make
it easier for the magistrate who will be granting the application. – Clerk of the court

Insight offered by one (1) clerk that if clerks were presented with the true nature of DV during their training, it would
allow for clerks who felt they could not fulfil the position to request to be transferred to an alternate court.

During the Focus Group Discussion (FGD) with the nine (9) court support workers from MOSAIC, it was suggested that
there is a need for clerks to undergo ‘holistic customer service training’, which focuses on empathy, integrity, ethics,
understanding clients’ experiences and the impact of clerks’ behaviour on traumatised clients. The FGD participants
also revealed that while it was felt that clerks do know the substance of the Act, they do not know how to implement
it effectively; meaning, how to better utilise their knowledge of the application process to better support and protect
applicants as well as to ensure more thorough and efficient processing of applications and the service of orders.
Furthermore, the idea of refresher training courses was endorsed as an important and necessary part of clerks’
training, as some clerks may have not been well trained the first time or were trained a very long time ago. It was
further suggested by participants in the FGD that this training should focus on ‘the best interests of the client’ and
understanding the ‘risks and fears of clients’ when they approach the court for help.

According to Moult (2010), the nature of the role of a court clerk is both subjective and multi-faceted. Clerks are charged
with managing onerous caseloads, assessing the worthiness of applications and attending to the demands of both
communities as well as supervisors. (Moult, 2010). The DVA mandates that all PO applications and the accompanying
affidavits be lodged with the clerk of the court who will submit these to the court. The latter process was confirmed
by all of the clerks (n=7) who were part of the current study. As a result of the multitude of roles being performed
by clerks, participants in this study (n=7) highlighted the lack of time and opportunity to support applicants more
holistically when completing applications and affidavits.

In their reflections on the training that had been received, the four (4) court clerks who had been trained highlighted
the following shortcomings: the lack of focus on the complex nature of DV; and the absence of training on the skill set
required to assist applicants who present at the courts with intense fear and trauma, including those who are severely
physically injured. Some clerks felt that it was this absence of knowledge or skill that contributed to the problematic
attitudes of some of their colleagues.
… we are different, some of us are just working for the salary while some of us work with this as a passion and put
our feelings to this and listen but if we were equipped in the training we would know when we come back that
no domestic violence is not for me because they would have explained in the training how I must work then I tell
the supervisor to please look for someone else and we would not experience the queries and complaints from the
people about our attitude as clerks. – Clerk of the court
The challenge presented by the attitudes of court clerks towards applicants was highlighted by Molebeleli in 2018.
Molebeleli’s (2018) study identified instances of maltreatment of applicants by clerks – these included instances in
which applicants were grossly under-informed by the court staff of the process for applying for a protection order,
resulting in them waiting for months for a return date. Some of the participants in Molebeleli’s (2018) study reported
that court clerks shouted at them for no reason and sent them home when they enquired about their return date.
Participants in Molebeleli’s study further noted that they waited several months to receive their return date. This
finding by Molebeleli (2018) was corroborated by the nine (9) FGD participants who took part in the current study.
The participants recounted having witnessed incidents such as elderly persons being mistreated. One specific
incident referred to was one in which an older man enquired about an application that he had made the previous
day; however, the clerk had not yet started working for the day; they slammed the door in his face and told the man
to sit outside. The FGD participants also shared that at 1 pm clients at certain courts are told by clerks to return home.
FGD participants noted that this environment does not always evoke feelings of trust and is not always conducive to
making applicants ‘feel they will be supported and believed’.
Participants highlighted the lack of confidentiality for applicants when attending court. The limited space within many
courts is the most significant contributor to limited confidentiality. During data collection, the researcher’s observations
revealed instances where more than one clerk shared the same office space, which resulted in multiple applicants
being attended to in the same office. This provides limited scope for confidentiality for applicants who need to choose
between privacy and using that space to share their experiences of DV with others to make the application for a PO.

4.2

THE ROLE OF THE COURT CLERK

My role is to open the files for the people, unfortunately we don’t sit down with the people and write the story
because of the volume of our jurisdiction. Our jurisdiction is big, sometimes, I deal with 20 people in one day so I
can’t sit down with all of them and write all their stories. So, we give them forms and they write their stories and we
open a file and check if they filled the forms correctly, add what is missing’ – Clerk of the court

I deal with the administration side. I see that the application is here, fill in the application then my role is to receive
the application and check if all the relevant information is there and then we prepare the file and take it to the
magistrate. – Clerk of the court

Regulation 5 of the DV Regulations places the obligation on the clerk of the court to hand a copy of Form 3 – ‘Information
notice to complainant’ to the complainant, explain its contents (in a language of the complainant’s choice), check
whether the complainant understands its contents and to answer any questions that the complainant may have.
None of the participants referred to this Form.
In addition to the primary administrative role outlined by the quotation above, the DVA places the obligation on clerks
to, where necessary and possible, assist applicants who are unable to read or write with completing their applications.
The assistance of clerks is crucial for completing the written affidavit which accompanies all PO application forms.
It sets out the incidents of DV that the applicant has suffered. It is vital to the process that these affidavits are a
complete and accurate account of the complainant’s story before submitting it to the magistrate. The study revealed
that the court clerks predominantly believed that it was their responsibility to assist applicants in completing their PO
applications.
So that is the role of the clerk, where they must also assist the complainant when he or she comes to apply for
protection order. And when some of the people they can’t read they can’t write, we must try and write the affidavit
in the proper format. Because when the person decides to write so it’s not in the proper format so the magistrate
will just say ‘what is this person trying to say in the affidavit?’ – Clerk of the court

Nonetheless, FGD participants perceived a positive attitude displayed by clerks could shift this experience for
applicants. The need for training on how to engage applicants who have suffered trauma and how to assist clients
professionally emerged strongly as a requirement for clerks.

Magistrates who participated (n=7) in the study were asked to explain the role of the court clerk. The study found
consensus among the magistrates that the clerk of the court is an administrative function. The explanation provided by
the clerks above corroborates this. The court clerk is responsible for ensuring that the application and accompanying
affidavit are completed and timeously submitted to the court; service of the IPO/Notice is made, and all court
documentation and logistical requirements are met to allow for the court roll to proceed. Moult (2019) explored
how community and court dynamics impact the work of clerks and found that clerks concurrently hold power to
decide how applicants are assisted and what their experiences of the court system are. She found that clerks navigate
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between being ‘rights keepers’ on behalf of the applicant and ‘gatekeepers’ for the court system. Moult (2019) further
deduced that the clerks’ perceptions of what is in the complainant’s best interests are influenced by their bias and
experience of the community, both within and outside of the court.
Some spoke very highly of their clerks while engaging magistrates on the role of clerks and their respective
engagements with the clerks. Still, others shared that they experience clerks to not correctly screen applicants and
therefore non-DVA matters are put before them.
I hope and pray that the clerk can be more advisory to the applicants because some of the applications don’t have
marriage or I believe sometimes they don’t understand also what is really the function of the domestic violence,
or even the harassment act for that matter. Because a lot of people come for harassment, civil matters, eviction
matters, landlord and tenant matters, so if there was a support system just to try and help the lay person that
comes to court. – Magistrate
The findings further suggest that in some instances, there were errors when issuing and reviewing application forms
by the clerks of the court. In some cases, the court clerks have given the incorrect application for the applicant,
resulting in the wrong application form being completed (e.g. the protection from harassment application form used
for a DV matter). In these cases, the matter will be heard under the Act corresponding with the application, rendering
the DV application invalid and requiring a new application. This means that if it is a Prevention of Harassment Order
presented to the court, instead of a DVA PO, the PHO will be finalised instead, with the only option being that the
applicant needs to apply for a DVA PO.
Because there is a lot of applications that come through that is harassment and domestic violence and vice versa,
and that application is the wrong Act, and I can’t even (indistinct) the application and that is problematic… Which
is prejudicial for the applicant because they must be removed because I can’t use that and then they have to come
and reapply. – Magistrate
One magistrate shared some challenges with receiving incomplete affidavits, stating they are sometimes ‘very vague.’
Challenges related to the completion of the affidavits are unpacked in more detail under section 4.5.1. For this
section, however, it can be noted that magistrates look for specifics in a statement, such as a context, how regular
the act has occurred and whether it is, in fact, domestic violence. It is often predominantly from the facts presented
in the affidavit on which the magistrate will make their determination. Therefore it must include all necessary facts,
presented coherently and comprehensively. This is a process that many members of the public are not accustomed
to, and consequently the required information is not always present in the affidavit. As such, the clerks’ role in assisting
applicants with completing the affidavit can have a significant role in determining whether the IPO will be granted.
They (the clerks) have a huge role because they are receiving the people. This should be revisited. They need more
skilled people – not just an ordinary clerk. Perhaps a qualification that speaks to receiving and dealing with people
with trauma – since the applicants are traumatised. The clerks don’t understand it. That is a weak point. Either
clerks have more training, or there must be counsellors who will be there to be the first ones to receive the people.
– Magistrate

The first thing a victim of domestic violence must establish is the trust of the person that they are talking to, this
happens by the way that that person talks to you. They don’t have to be counsellors, but they need to be able to give
attention and empathy. – Magistrate

While the magistrates noted the challenges experienced with the clerks as part of the IPO application process, they
also acknowledged the observed and perceived structural and systemic limitations experienced by the clerks during
the course of their duties. These challenges include the limited number of clerks allocated to a court to process DV
applications, resulting in lengthy waiting times for the applicants and magistrates alike. While provision is made for
applicants to complete the application forms unassisted, the challenges noted above contribute to the confusion
involved in applicants trying to complete the application form themselves, including instances where the applicants do
not understand what is required of them. This is connected to the proceeding discussion on the incorrect completion
of affidavits due to language and literacy barriers.
We do not want people to wait for long so we normally go out and check what is happening in the passages, why
are there so many people and then you find that there are challenges in this office, there is only one official or they
are not here, they are being assisted by that clerk who is normally commissioning their documents. – Magistrate

Now you’ve got 30 women coming here on average, and then you’ve got two clerks…– Magistrate
In addition to a shortage of clerks in some courts, findings of this report suggest that the composition of clerks, in
terms of gender, does not always represent the complainants approaching the courts. An example was provided
by one of the magistrates:
…the composition of that office, you will find that it’s two males…now this woman is coming from a household
where she was abused by a male, and now she goes here; the first person who attends to her is a male clerk.
– Magistrate
In a study conducted in 2005, Vetten reviewed the budgets allocated towards implementing the DVA and noted the
following: ‘A variety of criminal justice personnel is required to effect the Act’s provisions, which are both personnel
and time-intensive’ (2005:285). Vetten further noted that when there are too few clerks to work through the number
of daily applications, long waits, which negatively impact the applicants most, will inevitably result (2005: 288). Vetten
states that these wait times may mean that applicants are not assisted with their application on the same day they
first attend the court, requiring them to return on another day. This can lead to ‘additional travel costs, childcare costs,
loss of income and time off work, costs some women cannot afford’ (2005: 288). This study has concluded that in
addition to the factors mentioned by Vetten, the absence of sufficient clerks of different genders and who speak other
languages also hinders the application process for applicants.
4.3

THE ROLE OF MOSAIC AND SIMILAR NGOS

The court clerks (n=7) who participated in this study acknowledged the need for containment counselling for
applicants when they approach the court, a skill outside of their current mandate. Containment counselling, also
referred to as crisis counselling, is a technique used shortly after a traumatic event or seeking help after an extended
period of trauma. This counselling technique is a short-term, strength-based approach, focussed on ensuring that the
person is safe, assisting the person in developing a plan to cope with their current situation and connecting them to
additional resources (Everly, Flannery & Mitchell, 2000).
In response to the need for psychosocial support, all of the courts (n=7) that were part of this study have partnered
with CSOs and NGOs, such a MOSAIC, that offer containment counselling and referral services for psychosocial
support. However, the findings from the KIIs with court clerks and the FGD with MOSAIC court support workers
suggest that this is not always how the role of NGOs is understood by court personnel. Some NGOs have begun to
step in and assist applicants with completing application forms and accompanying affidavits. This study found that
some clerks perceived the role of NGOs to be an extension of the role of the clerk in respect of assisting applicants
when completing the application forms, affidavits and providing information on court processes:

PROTECTION ORDERS MUST PROTECT: EXPLORING THE IMPLEMENTATION OF THE DOMESTIC VIOLENCE ACT (116 OF 1998)
AT MAGISTRATES’ COURTS AND POLICE STATIONS IN CAPE TOWN AND THE CAPE WINELANDS, 2021.

PROTECTION ORDERS MUST PROTECT: EXPLORING THE IMPLEMENTATION OF THE DOMESTIC VIOLENCE ACT (116 OF 1998)
AT MAGISTRATES’ COURTS AND POLICE STATIONS IN CAPE TOWN AND THE CAPE WINELANDS, 2021.

42

43

[They are] here to give assistance with applications and moral and emotional support to the complainant.
– Clerk of the court

We’ve got two officials from MOSAIC and Ilitha Labantu, we screen them, and after that we liaise with MOSAIC or
Ilitha Labantu and they draw the application. – Clerk of the court

We do a screening which we fill in ourselves the application form, sometimes applicants prefer to do it themselves,
then MOSAIC comes in to do a thorough affidavit. – Clerk of the court

MOSAIC only works until…from Monday until Wednesday only. So, they go straight to MOSAIC and MOSAIC opens
files and then it does the application and then after that we give them a file, they put them in the file… give it
back…then they bring it to me, and I can just give it a case number, register it on the diary and on the court book,
and then take it to the magistrate. So, it makes my work a bit smoother…Thursday and Fridays then I…the court
manager usually would bring me an intern…the lady that you see there. – Clerk of the court
In some courts, the clerk relies on MOSAIC court support workers to manage the whole application process, from
opening the file to ensuring that the application is completed correctly and the affidavit is ready for submission to
the magistrate. The wide-ranging support organisations like MOSAIC offer to the courts is often not recognised, nor
adequately compensated for, as an essential service supporting the DoJ.
The reasons cited by clerks and magistrates include the limited capacity of existing clerks to meet the demand for
assistance in respect of protection orders at the court, little to no formal training of clerks to receive victims of DV, and
lack of clarity in respect of the role of these organisations within the DV court. Lopes et al. (2013: 17), who researched
the experiences of over 100 persons applying for DV protection across nine courts in Gauteng, revealed similar findings.
This study found that court clerks were over-reliant on court support workers from civil society organisations – ‘…most
applicants interviewed were unaware that either of the two organisations had assisted them with almost (14) citing
that a clerk of the court had helped them during the application process…’ (Lopes, et al., 2013:17).
I don’t know, I only see them (MOSAIC court support workers) completing new applications. Initially I thought they
provide psychological support…emotional support…I found them too much involved in the completion of new
applications and all of that. – Magistrate
During the Court Support Worker FGD, participants shared that they perceive that the court clerks are uncertain of
MOSAIC court support workers’ role. This perceived uncertainty may contribute to the expectation that the court
support workers are placed at the court to carry out clerical duties. Despite formal working partnership agreements
in place, this perceived misunderstanding highlights the need for a clarification of roles at an individual court level.
4.4

LANGUAGE: STRATEGIES AND BARRIERS

4.4.1 Language of affidavits and applications

Despite South Africa being both culturally and linguistically diverse, Chief Justice Mogoeng Mogoeng decreed English
to be the only language of record in court during a meeting held with the heads of courts in 2017 (Chabalala, 2017).
The reason for this decision was to allow all judges to follow proceedings and give judgments that are accessible for
all stakeholders during appeals and reviews. This is even though, based on the 2018 General Household Survey by
Statistic South Africa (Stats SA), English is spoken by only 8,1% of individuals at home, which makes it the sixth most
common home language in South Africa. This finding by Stats SA is confirmed by a language survey conducted by
Legal Aid South Africa, which found that in 2016 only 5% of state aid applicants in criminal cases spoke English as their
primary language (Legal Aid South Africa, 2016). The results from the former and latter surveys support the supposition
that the ability of a large majority of complainants to access and actively engage with the courts when they do not
have an adequate command of English is negatively impacted and inhibited by this language barrier. ‘The language of
the law has become the domain of experts and courts appear reluctant to allow the same level of engagement with
those who lack the requisite knowledge or communication skills’ (Harley, 2014, p. 35).
This current study found that the most widely accepted language for courts when writing affidavits is English, followed
by Afrikaans and then isiXhosa. The accepted language is largely attributed to the demographics in the Western Cape.
Additionally, the research participants stated that they found that the language accepted in a given court is largely
determined by the languages that the relevant magistrate could read and speak.
In the few years back we did have a magistrate who could read Xhosa but unfortunately when that magistrate
came in, he kicked out Afrikaans because he could read English and Xhosa. – Clerk of the court

It depends on the magistrate and now the magistrate we have can only understand English and Afrikaans, so
people are free to write in Afrikaans and they are free to write in English but not Xhosa because there won’t be a
magistrate to read Xhosa. – Clerk of the court
The findings suggest that although some magistrates will accept affidavits and applications completed in a language
that they can understand, other than English, other magistrates strongly expressed the need for the language used to
be standardised as per the decree by the Chief Justice.
I am Xhosa speaking, but not for me. What I am doing here is for the person that will come after me, to understand
what was happening here. That person might be a person of any race, of any group. Just because I am sitting here
and I’m Xhosa speaking, this is a Xhosa speaking Court? No. This is a court like any other court. The things you do
in other courts you do here. – Magistrate
As stated by Harley (2014, p. 35), ‘The use of language is the foundation of any legal system.’ Harley also opines that
language is ‘a tangible barrier to accessing the legal system and justice, especially where jargon and tradition dictate
proceedings’ (2014, p. 35). The purpose of the DV protection order process was to create an accessible approach
for complainants, one that does not require a legal representative but that would effectively and speedily assist DV
victims (Artz, 2004, p. 1). By creating a system that places barriers, such as the one created by language, in the way of
completing the process for applicants, the purpose of the Act and POs themselves have been defeated.
4.4.2 Accommodation of other languages

South Africa has 11 official languages, with South African Sign Language (SASL) being unofficially recognised as the
12th. In conjunction with the number of foreign-language speakers in the country, this linguistic diversity means that
there is a need for courts to be accessible to a multitude of languages.

While all (n=7) courts that were part of this research do have official interpreters, it has been found that these
interpreters do not cover all languages spoken by complainants and respondents who approach the courts. Moreover,
court interpreters are not consistently available to applicants during their initial court approach, as their primary role
is translation during court proceedings. Court clerks describe being creative, drawing on different resources to assist
applicants, ranging from finding other court staff who can speak the applicant’s language, seeking help from the
MOSAIC court support workers or asking security officials for help.
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A memo came stating that all official documents must be English. – Clerk of the court

For court, that is formal you need formal and professional interpreters. There are different kinds of sign language:
street vs. school taught. One of their interpreters can only do the school sign language. – Clerk of the court

For language, in the section they have two isiXhosa speaking staff, so they rely on them. – Clerk of the court
The provision of language services becomes more challenging when the language spoken is outside of the 11 official
languages of South Africa. This study found that the courts do receive applications from foreign national applicants,
who speak languages such as French, Lingala and Somali, amongst others. In these instances, clerks report seeking
assistance from foreign language interpreters.
Usually what I do personally is if I am confronted with a foreign language usually it is Lingala or French, we’ve got
like in the criminal court we’ve got two interpreters, I usually run down and ask them to come up and ask them to
assist. They’re very, very helpful then the interpreter would come up and they translate because I know with the
foreign language, they sometimes can’t even speak proper English. They come in very traumatised especially the
mothers they express themselves better in their own language. – Clerk of the court
To compensate for the lack of foreign language translation services, some applicants come to the court with family
members or friends who can assist with interpretation. In instances where a suitable interpreter is not immediately
available during the application process, the following process is followed: Once the return date is issued, the applicant’s
file is endorsed, indicating that a language interpreter is required, as well as the language that is needed. A request is
then submitted to secure interpretation services on the return date.
Most of them are able to complete the application but when they appear in court that is when we need to provide a
language interpreter or sign language interpreter. Sometimes we receive foreign applicants and we would have to
ask them to bring someone with them who is able to interpret to us and write a statement for them. On their court
date when they appear, we would also make arrangements for them to have a foreign interpreter.
– Clerk of the court
We have a requisition form…request forms that we complete, then we send it to the principal of interpreters, the
ones that are for courts, and then we give them a date for the next court date, but in cases of new application,
because…a new application they have to leave with an outcome, so they just write there and the magistrate will
make it up what they are saying and just give them what they say. – Clerk of the court
As stated above, by impeding applicants’ access to the PO process by not eliminating the barriers that are created by the
lack of available interpreters, and the resultant language barrier, the stated purposes of the Act to ‘… provide maximum
protection…’, and to recognise and have regard to the Constitutional right to equality75 are being disregarded (DVA: 1).

These factors mean that persons with sensory disabilities face unequal and uncertain experiences when approaching
the courts. This often results in experiences marred by stress, irritation and impatience.
Yeah, we find that we have sign language cases, and we have to first request for an interpreter, and they feel
irritated because we don’t understand them, and they cannot express themselves, so they become impatient.
– Clerk of the court
As with the other languages, court clerks stated that some complainants come to court with their support system
(family and friends), facilitating the application process. Similar findings were reported by Morgan (2001). Hard of
hearing victims relied heavily on having additional support from their family members and friends when filing their
cases due to language barriers.
What happens with that is that sometimes the person with sign language will bring a family member and that
family member is assisting but the thing is at court. – Clerk of the court
Our findings also suggest that inadequate provision is being made for applicants with visual impairments, due to the
unavailability of official court forms presented in braille.
There was one case, since I have been here, where the person was blind and we arranged an interpreter, we do
not have braille forms specifically for the blind. – Clerk of the court
The Preamble to the DVA recognises that ‘[…] victims of domestic violence are among the most vulnerable members
of society…’ According to Lotriet (2001: 2) South Africa’s apartheid history meant that ‘[…]the majority of Deaf people in
the country have been marginalised and sign language interpreting has never been developed or promoted’. In terms
of the country’s Constitutional dispensation,76 sign language should be promoted and conditions for its development
and use created. It is against this background that the challenges facing persons living with sensory disabilities when
attempting to access the courts in their time of need, should be seen. Greater efforts must be made to ensure that all
applicants have access to the DV protection order process and, as such, the barriers to access faced by persons living
with sensory disabilities must be further investigated, identified and then attended to.
4.5

THE ISSUING OF THE IPO

a. Sensory disabilities
4.5.1 Procedure and time
Persons living with sensory disabilities face considerable challenges during the process of applying for a PO. This can
be attributed to two primary reasons; the first stems from resource scarcity – the courts do not have sign language
interpreters on hand that are accessible at all times for new applications. The second challenge stems from official
interpreters being trained in official SASL only, yet some applicants are only fluent in ‘street’ sign language. A survey
conducted by Morgan in 1999 revealed similar findings, being that people living with a hearing impairment often
do not understand the official classroom SASL. The lack of comprehension is because official SASL is dialectically and
grammatically different from ‘street’ sign language. Street sign language is used mainly by those who have not received
a formal education or come from different linguistic backgrounds where English is not a first language (Morgan, 2001).

The clerk of the court is responsible for the issuing of the IPO. The issuing of an IPO includes preparing copies of the
IPO and providing a copy, with the return date, to the complainant.
We send the file to the magistrate who must read the file and sign it, when it comes back to us, we make a copy
for the public to take home and give another copy to the police. So, the role is to open these files and attend to the
public and make sure that the interims that should go to the police are ready. – Clerk of the court

75 Section 9 of the Constitution of the Republic of South Africa, 1996.

76

Section 6(5)(a)(iii).
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When the protection order has been granted then we process paperwork and send summons to the police to
do their service and inform the complainant that this is their court date and provide them with a copy of their
IPO. – Clerk of the court

In an attempt to facilitate immediate protection in urgent applications, court personnel – clerks and magistrates
– work outside of the regulated court operating hours. Ensuring the application is submitted, considered by the
magistrate and the IPO is issued before the complainant leaves the court.
Court hours until 4pm. If it’s an emergency with violence they will sit after hours to assist the client.
– Clerk of the court

a. Time
The findings suggest that the waiting period from lodging a new application to hearing the outcome of the application
is mainly dependent on three factors: the magistrate’s availability; the clerk’s capacity; and the time of the day that the
application is made. Across the seven (7) courts forming part of this research, the IPO or Notice is issued on the same
day of the application or a day or two later.
If they arrive in the morning then within the same day the applicant will be made aware, but if they arrive during the
afternoon and the magistrate is not available to deal with the applications, then they will wait until the following
day and be requested to call the court to find out the outcome of their application. – Clerk of the court

…usually like let’s say applicants comes here in the morning at 8 o’clock, by…it takes only, once they are done
completing it, it doesn’t take long…30 minutes or so, because then after that I take it straight to the magistrate,
open the file, take it to the magistrate, the magistrate reads through it and after that gives an order…Within a few
hours, you can say within an hour or two. – Clerk of the court

If they apply on Monday, they normally get it on Wednesday, just a day’s wait, unless there are difficulties with
the copy machines. Wednesday the order is ready with copies and signed by the magistrate and the applicant
collects. – Clerk of the court

Further outlined by the FGD participants was that MOSAIC court support workers are asked to facilitate a client support/
assistance service in cases that are considered urgent. This reiterates an earlier discussion, in section 4.3 above, about
the importance of having trained psychosocial service providers at courts who can offer DV victims containment
counselling and referral for further psychosocial services.
4.7

ASSIGNING RETURN DATES

4.7.1 General procedures and waiting times
The assignment of return dates is done following the court’s decision to grant an IPO or issue a notice to show cause.
The findings suggest the process of assigning this date is guided by the diary of the sitting magistrate. The return date
is recorded on the IPO or Notice and communicated to the applicant by the clerk. Court clerks who participated in this
research noted that the waiting time between submitting the application and the return date to finalise the PO varies
between courts, with waiting periods reportedly being between three weeks to three months in some instances.
Molebeleli (2018) study conducted in the North West province concurs with these findings, finding that the average
return date was set for three months following application.
…this is a busy quarter, and it is a very (indistinct) reception our return dates is in March which is in about 4
weeks, okay currently its 4-5 weeks if I’m correct. – Magistrate

If a magistrate cannot consider all applications on the same day, some DV courts have a process by which applications
are organised by urgency, as discussed in the next section. This allows for the urgent applications to be submitted to
the court for immediate consideration, where other applications may be carried over to the following day.
…protection orders are done on the same day, but sometimes the magistrate does have a lot of work to do which
affects that for example some days we get about 60 applications then we look at those that are more urgent and
start with them, then the other ones are done the next day. – Clerk of the court
4.6

URGENT APPLICATIONS

This study found that at times there are applications that are considered urgent, necessitating the prioritisation of such
cases. It was stated by the clerks who participated in the study that urgent applications are those where the applicant
is thought to be in immediate danger. What magistrates consider undue hardship or imminent harm is discussed in
more detail under the magistrates’ findings section under point 5.3.1.
If the matter is considered a matter of urgency, then we take it to our senior magistrate…An urgent case would
be considered when the person is being high level abused and has to run for her life and her kids’ life.
– Clerk of the court
Some courts ‘help out’ when cases are urgent; especially where imminent harm is concerned.
– Court Support Worker, FGD Participant 1

Return dates are for 24th May (about three months from now). They allocate 50 new returns per day (for DV and
harassment totalled). – Clerk of the court

Waiting time for outcome of application and return to finalise – not far. It’s about 6 weeks. Conditions for a
sooner date for the final hearing: very seldom because that is too quick as it can take time to find and serve the
respondent. They do sometimes make allowances for the 14-day period. – Clerk of the court
The protracted period between the date application and the return date is a concern. The extended time is reported
to play a pivotal role in the attrition of DV PO cases in the Western Cape and across the country (Artz, et al, 2011).
When asked to share their perceptions of improvements that could mitigate delays, FGD participants
made the following suggestions:
• S
 upervisors need to allocate clerks to the DV court to replace those who are on leave – this
includes both leave rotations and break (tea/lunch) rotations;
• Provide clerks with additional personnel to conduct screening and other administrative duties.
Clerks get busy with other administrative tasks; the screening process takes up quite a bit of each
day.
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• I ncrease face-to-face time with applicants – clerks have limited face-to-face time with applicants.
The vast administrative function determines the available time for face-to-face assistance.
• Court management can make the difference between a well-functioning court (professional,
timely) and one working poorly. Some court managers are present, constantly checking how
things are running, while others are appear to be absent, remaining in their offices.

The interim protection order so if the respondent comes in and he says he wants to anticipate the date so within
24hrs. There is a form that we use that needs to be complete, we call it the anticipation application form we will
complete it and we will give a sooner date so there we will make a copy and we will give it to the respondent to be
taken to the police station in order for the police to serve document to notify the complainant that the respondent
anticipated the date. – Clerk of the court

a. The impact of Covid-19
The COVID-19 pandemic has exacerbated already long waiting times. On March 17, 2020, President Cyril Ramaphosa
announced a nationwide lockdown to control the spread of the COVID-19 virus in South Africa. While the Level Five
lockdown was instituted as a public health intervention, the quarantine measures severely restricted individuals’
mobility and help-seeking options in abusive home situations.
It depends on the court roll and how booked we are, we are currently experiencing a bit of delay due to Covid. Every
2nd week we would need to close for a day or two, thus causing delays. But it would be about a month or two.
– Clerk of the court

So, it’s almost three months waiting period…It’s longer than usual because have got a lot of cases last year that
pushed throughout this year. – Clerk of the court
Under the directive of National Government, Protection Order applications and Domestic Violence courts were to
remain open and operational during all levels of COVID-19 lockdown. Magistrates’ Courts did not cease operations
during the most restrictive level of the COVID-19 lockdown. However, they reduced operating hours. As this study’s
findings indicate, the services to DV PO applicants were impacted by the reduced service. For instance, social distancing
requirements meant that applicants had been forced to fill out application forms outside of the court, NGOs’ services
were interrupted. Delays in the court roll due to COVID-19 meant that the waiting times for return dates had to be
extended.
b. Expediting dates
This study explored instances in which the court would consider expedited return dates. Responses varied; most
participants reported that the court could expedite return dates, but only in exceptional circumstances. The examples
of exceptional circumstances include instances where the respondent has threatened the complainant with a firearm
and where there is severe physical abuse with minor children involved.
Yes, for instance if the person comes and is threatened with firearms we try and persuade the magistrate that he
must try and find the space somewhere this case mustn’t wait that much, or if the person comes in today and gets
a date in March, but next week they come back again beaten with a swollen eye then we have to apply for the
anticipation of that order so that it could be anticipated to another date. – Clerk of the court

Some clerks perceived that there was no option to expedite the final date unless as a result of the respondent planning
on leaving the province or country.
Factors for expediting a hearing for finalisation: no grounds unless someone is leaving the country or province (the
respondent), in order to get them serve them on time. – Clerk of the court
4.8

THE COMPLEXITIES AND PRESSURES OF THE JOB

4.8.1 The need for referrals
Clerks bear considerable pressure and are required to juggle multiple tasks simultaneously (refer to section 4.3 above)
as they are at the frontline of the court PO process. Some courts are extremely busy – receiving around 30 new
applications a day and scheduling 40-50 cases per day for the roll.
The applicants that clerks assist recurrently arrive in a state of crisis. Numerous participants shared that they do their
best to give as much time as is needed to comfort applicants and identify the kind of help they need. Many clerks
shared that they sometimes feel out of their depth in trying to determine how best to help clients who need things
such as food, shelter and care for their children.
You know there’s sometimes the people, the clients get kicked out of the house, they have nowhere to go, there’s
children involved, or they haven’t been eating, so you know so things like that. And how now am I’m gonna be sure
that the social worker’s gonna come out, are the social workers gonna help them, you know, those kinds of things,
we weren’t prepared for, or there isn’t provision for those. Like I can’t pick up the phone and call someone because I
don’t know, so I won’t be able to help the person further than a protection order. – Clerk of the court
This finding is validated and further emphasised by Matthews & Abrahams (2001). In their Western Cape study on the
barriers affecting women’s ability to continue with PO cases, the factors that impacted the finalisation of cases included:
the complexities of the court process, difficulties with finding services and complex socio-economic conditions. The
study revealed that the protection order ‘has a limited impact as a tool to shelter women from domestic violence. The
findings indicate that a PO on its own cannot be expected to change women’s experiences of intimate violence as it
is compounded by women’s socio-economic environment’ (Matthews & Abrahams, 2001: 3).

In some courts, the clerks noted that the return date may be anticipated by the respondent. Section 5(5) of the DVA
makes provision for the return date issued in terms of an interim protection order to be anticipated by the respondent
upon no less than 24 hours’ written notice to the complainant and the court (DVA, 1998).
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4.8.2 Screening of cases
Upon meeting an applicant for the first time, clerks must screen out cases that do not fall under the DVA. What adds
further to the clerks’ workload is that a significant number of persons want to use POs for matters outside of the scope
of the DVA – for example, to resolve landlord-tenant issues and maintenance issues. The latter is discussed in-depth later
in the magistrates’ findings in section five of this report.
There are many challenges including landlords and tenants, children and their fathers who want to sell houses
after their mother passes away, yes we can understand their issues but there is a disconnect between what the
people expect from us and what the Act allows us to do. – Clerk of the court
The screening process is time-intensive and concurrently clerks have to implement all of the administration related to
applications for (I)POs and the magistrates’ adjudication of the matter. In an attempt to minimise the number of nonDV related cases coming to the court and limit the screening required by clerks, suggestions were made for intensified
community awareness-raising initiatives.
Things like [an] imbizo77 to educate people more about domestic violence, those things are needed because most
of the time some people don’t even know the types of abuse, so if there can be that outreach to the communities,
that can assist a lot …there is a lack of information, if not the information can be out of the offices go straight to
the people, at least maybe that can assist or it can even lower the volume. – Clerk of the court

The community itself needs to be made aware what are the grounds for a protection order to be granted. – Clerk
of the court
4.8.3 Soft skills and people management
In addition to the factors mentioned above, clerks reported having had to deal with incidents of aggression from
obstinate persons seeking help at the court. Several clerks emphasised that their training did not adequately prepare
them to deal with challenging people and situations. The former refers to temperamentally difficult people to work
with – for example, angry, rude and demanding persons that come to the court.

We don’t get that [debriefing]. At all. We don’t get any debriefing. It would make a huge difference if they do…
– Clerk of the court
This finding echoes a study by Mbambo (2016). The study focussed on the processing of DV cases at the Ntuzuma
Magistrates’ Court in KwaZulu-Natal. The study found that several factors, namely, high workloads, shortage of staff
and the ‘poor’ finalisation of POs, greatly affected the morale of court clerks. Mbambo (2016) thus recommended
ongoing debriefing sessions to provide support to court personnel (Mbambo, 2016:83).
4.8.4 Lack of infrastructure
Lastly, the perceived poor infrastructure in courts negatively impact on morale and productivity of court clerks. Some
are squeezed into a small office with other clerks and must consult with applicants in these conditions, compromising
confidentiality and building trust between clerks and applicants. At one court visited during the study, researchers
observed three court clerks sharing one office. In this instance, a total of six persons (court clerks and applicants)
could occupy this one space with only an entry door for ventilation (researcher observations). Given the current
COVID-19 pandemic and accompanying social-distancing requirements established by government regulations,
these infrastructure issues are of even more significant concern.
The Court Support Worker FGD participants noted further observations regarding the court
environment:
• A
 lack of security, often based on the court’s location, has resulted in incidents of theft, shootings.
The personal safety of court officials, court support workers, complainants and witnesses is a
concern at some courts. Where security personnel were in place at participating courts, they were
perceived to be helpful and professional. They were said to be very ‘clued up’ about safety and
security and when required to deal with challenging people, which they do professionally.
• Long queues, which results in long working hours. The COVID-19 regulations have exacerbated
this.
• Planned and unplanned electricity outages at some of the courts also cause delays. These
outages stem from electricity theft, infrastructure damage and planned electricity load shedding
instituted by the national energy provider.
4.9

Clerks need support because they take the brunt of any abuse from the public, lots of very aggressive respondents
who can be very aggressive towards clerks. Clerks are much more in the firing line, in terms of that sort of aggression.
– Magistrate
c. Debriefing of Clerks
Despite the stress brought on by clerks’ type of work, the study participants divulged that they do not receive debriefing.
I have been working in this for nine years but I have never been provided with anything, because they know what
kind of people [that] I am dealing with but if they said it’s your turn now, you must come and we sit down and
talk…the department, most of the time doesn’t look at this. – Clerk of the court

77

SUMMARY

The clerks of the DV courts play an indispensable role in the PO application and service process. In addition to carrying
out the administrative functions of the DV court, clerks are one of the first CJS role-players engaged by a victim of DV.
The first interaction between the clerk and the applicant is all the more important to avoid secondary trauma.
Currently, the clerk’s role is seen as an administrative one only, and any training and support they receive does little to
consider the nature of DV. It also fails to acknowledge the challenges of being a frontline responder in DV cases, with
applicants presenting with trauma and requiring multifaceted assistance. With little access to referral networks, the
clerks rely on MOSAIC and other NGOs based in the courts for referral to services or containment counselling.
The stressors of the DV court environment take their toll on the clerks and support staff, and there is a resounding call
for debriefing and support services for clerks across DV courts.

An imbizo is a method of public education that involves bringing groups of people together and sharing information relating to a specific subject matter.
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5.		 THE ROLE OF THE MAGISTRATE
5.1

EXPERIENCE IN WORKING WITH DV MATTERS

This section presents findings from KIIs with seven (7) magistrates from seven (7) Magistrates’ Courts. The magistrates
who participated in this study were a combination of permanent and acting magistrates. Most of the participants
reported presiding over both DV matters and protection from harassment matters. In some courts, in addition to DV
and harassment matters, magistrates report hearing multiple types of matters, including maintenance, civil, children’s
court and criminal matters. Their experience as magistrates ranged from three (3) to 30 years. The study found that all
but one of the participants had spent most of their time in family court.
5.2

TRAINING

Magistrates with permanent appointments generally receive training on the DVA through the Justice College in
Pretoria and follow-up training provided by the South African Judicial Education Institute (SAJEI). As was found to be
the case with the court clerks (as referred to in section 4.2), the KIIs were that the training that magistrates received
was largely focused on procedural function, with little to no time dedicated to the dynamics and complexity of DV.
Despite the latter, the seven (7) magistrates who participated in this research perceived their training to be sufficient
to allow them to preside over DV matters effectively. In a study conducted by Artz & Smythe (2005, p. 255), the authors
made the following comment:

5.	The Role of the
Magistrate

‘Magistrates sit in the unenviable position of having to predict, on the basis of the evidence before
them, the likelihood of the respondent continuing his/her violent behaviour as well as the likelihood
that the respondent will take the protection order seriously…These are difficult decisions and as one
magistrate put it, ‘[i]n an ideal world it would be psychologists doing this job and magistrates would
end the process by fiddling with the legal side.’
Bearing in mind the complex nature of DV matters and the nature of the determinations that magistrates must make,
the participants had the following to say about the training that they had received:
It was basically the process, the Act that we discussed…and the regulations and how to implement it in court…I
think it was quite enough for me. – Magistrate

The training is in depth, decipher the Act, understanding of the Act and anything that has to do with domestic
violence – how to receive and approach the domestic violence complainants, more on how to receive and how to
treat them. – Magistrate
One magistrate commented both on the length of time that had passed since having received training and the quality
of the training:
…it was so long ago, I can’t remember if I received that training first or training from a senior magistrate before
that, but I do think the training, from what I can remember, did enhance my knowledge of the Domestic Violence
Act, that’s for sure. – Magistrate
This study found that acting magistrates have not received formal training through the magisterial college. Still, instead,
they have had to take the responsibility to familiarise themselves with the legislation or participate in in-house training,
which was provided when moving into a new section within the court. As emphasised by Elnaga & Imran (2013) and
supported by Jehanzeb & Bashir (2013), employees are the most valuable asset or bloodline of an organisation since
the failure or success of an organisation is dependent on its employees. Additionally, employees are responsible for
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the vast majority of the work done in an organisation, the quality of services offered to clients and client satisfaction
(Elnaga & Imran, 2013). Thus, without proper training, both new and current employees do not have the relevant
information required to develop the necessary skills to perform their duties optimally (Elnaga & Imran, 2013). ‘Training
is a necessity in the workplace. Without it, employees don’t have a firm grasp on their responsibilities or duties’ (Elnaga
& Imran, 2013: 137). Moreover, laws are continuously changing; as a result, magistrates require ongoing training on
these changes. The latter is underlined in the below direct quotations from two (2) of the research participants.
…new developments, there is new ideas going around, of course I’d be interested in that. – Magistrate
Absolutely, absolutely…a bit more practical, a bit less theoretical, I think that should be incorporated in every single
bit of training…real life situations, as if it were a woman who approached (the) court…I think there should be a
constant refresher, law developments, new things come up, new interpretations, there should be a consistent…
because domestic violence is so prevalent, I would say every two, three months, and it should be compulsory, every
single presiding officer. – Magistrate
In 2004, based on findings from a study conducted in 2001, Artz stated that magistrates who partook in her research
highlighted the need for ‘training on the social context of domestic violence’ (Artz, 2004: 2). Working groups,
workshops and opportunities for case law and current research to be presented to magistrates were found as crucial
for developing relevant magistrates and improving their implementation of the DVA (Artz, 2004:2). It has been 20
years since Artz conducted the original study. Yet, magistrates continue to identify the same gaps in their training,
in addition to pointing out that some acting magistrates had not received training at all. These gaps inevitably affect
magistrates’ implementation of the Act. Introducing uniform training for all new and existing magistrates and regular
refresher training sessions and the development of a curriculum that includes, among other things, social context
training, and that is practical and experiential in nature can address these gaps.
5.3

LOCALLY SPECIFIC CULTURES AND SYSTEMS OF WORKING TO IMPLEMENT THE DVA

5.3.1 Interim protection orders (IPOs)
a. Making a determination as to whether to issue an interim protection order (IPO)
Section 5 of the Act provides that the court may issue an IPO if it is satisfied that the respondent is committing, or has
committed, an act of DV and undue hardship may result for the applicant if an order is not issued. When considering
whether to grant an IPO, magistrates who acknowledged that whilst most forms of violence that come before them
involve physical violence, there are other forms of DV, such as sexual, emotional and verbal abuse, that are also to be
taken into account.
Where physical violence is not apparent, we found magistrates to take into account the danger or threat of danger
posed to the applicant should an IPO not be granted. An example would be the proximity of the respondent and the
applicant (if they share the same residence). If the court sees it necessary to intervene and finds cause for granting
an IPO, an IPO is granted. However, as highlighted in the verbatim responses below, the act of physical violence is
perceived as a key factor in the determination of the outcome of a protection order application. Artz (2016: 7) submits
that ‘there is a continued emphasis – broadly speaking – on physical violence’.
When granting the interim protection order I consider whether there is any physical abuse, the relationship
between those parties, whether should you not grant the protection order because the victim will be in danger
or there’s potential danger that you will subject the victim into, degree of [inaudible], how dangerous it is for the
victim to the perpetrator or the other party. – Magistrate

The findings further suggest that in addition to the presence of physical violence, magistrates also assess threats of
violence that have been alleged to have been made by the respondent towards the applicant.
Yes, the first thing taken into account is violence and by that, I mean physical violence which encompasses danger
to the applicant. One also looks at the degree of threats that are made to the applicant. – Magistrate
The factors noted by magistrates also varied between courts and districts. Some magistrates’ perceptions of the
violence to be extreme and unique to the district serviced by the particular court. The excerpt that follows outlines
the factors taken into consideration when considering these matters.
Urgency is determined by many factors – but based on this district – the level of abuse they are seeing is extreme.
– Magistrate
Artz (2005: 5) explains that basing one’s determination of an application on the premise that the absence of physical
abuse means that there is no harm is flawed because ‘what appears to be minor domestic conflicts or abuses can
easily escalate over a short period.’ Furthermore, Artz (2005) adds that magistrates need to seriously consider the
possibility that the dissolution of a relationship may put a complainant in greater danger. Therefore, emotional abuse,
for example, can quickly turn into severe physical and sexual violence. Thus, like physical abuse, be treated as serious
when deciding whether to issue an IPO or not (Artz, 2005).
b. Perceptions of affidavits and its impact on the IPO process
Magistrates identified the affidavit as part of the PO application as a central factor for an accurate determination of
whether to grant an IPO or not. As described above, one magistrate shared how statements/affidavits are sometimes
‘…very vague.’ Magistrates look for specifics in a statement, such as a context, how regularly the abuse has occurred,
and whether it constitutes DV. However, the required information is not always present in the affidavits received by
magistrates. An affidavit provides the magistrate with the specifics of the case that is being put before the court. The
facts presented in the affidavit are what the magistrate will base their determination on; therefore, all of the facts must
be present coherently and comprehensively. This is a process that many members of the public are not accustomed
to and consequently they require assistance from the clerk, or from NGOs such as MOSAIC, to produce a sufficiently
detailed affidavit.
Lopes et al. (2013) & Parenzee et al. (2003), in their research, highlight that clerks in the courts often do not have
sufficient time to sit with each applicant to assist them with the completion of the application form and affidavit
required for the PO (see section 4.3). This can result in incomplete application forms or affidavits that do not fully
capture the extent of the abuse experienced.
…So, the content of the application, there is no merit for the application. – Magistrate
During this study, participants raised the impact of incomplete information being provided on the affidavit that
accompanies the application form on affected children. Information in the affidavit about any children whom the
DV impacts are crucial and should not only be brought to the court’s attention on the return date. Such information
would contribute to the factors considered in a court’s determination of whether to grant an IPO and engage the
Family Advocate’s services.
There is also the issue of children. The children suffer too. Later on in the hearing you learn about how it impacted
the kids, so it would be useful for that to be included in the statement. – Magistrate
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One recurrent factor that was attributed to the poor completion of affidavits is language as a barrier. Please refer to
section 4.4 of the report for an in-depth discussion.

We do not issue the warrant on the same day that the complainant comes to court, it must be served first to the
respondent and then when it is served they come back for the warrant of arrest… most times they will approach
the police station and after that, what we’ve implemented is that the police will serve it because we’ve designated
the police officers who are serving these domestic violence orders who deal with domestic violence matters then
they will inform them and they will come back. – Magistrate

So, we have to call them [the applicants] sometimes and hear the story directly … Yes the affidavit doesn’t have
enough. – Magistrate
One magistrate spoke to giving applicants the opportunity to provide oral testimony in line with Section 5 of the Act.

No, but when there is a problem, the police can use that interim to open a case and the person can come to court
and the person can be prosecuted if there are grounds. – Magistrate

Sometimes if I am not satisfied with the affidavit, I do ask the applicant to provide oral testimony. – Magistrate
The findings from this study suggest that magistrates may not always consider the full affidavit and circumstances of
the applicant in their determination.
There is sometimes 30 people applications and of the 30 people, the magistrate will only grant say 5, he goes
through the court roll in the morning, and then afterwards he will see to the applicants, but then, he will just browse
through the statements […] I think it’s unacceptable because sometimes there is a case where that applicant, that
person really needs that interim order, and then that’s the case where the person only gets that notice.
– Court Support Worker FGD 2

Regarding this domestic violence IPOs and notices, there are magistrates who don’t consider these domestic
violence [cases] as a serious matter because then they don’t go through the statement, and then they will also
check on the relationship, ok this is a son [so] just a notice, they don’t read what is happening because no matter
[if] it’s a son, sometimes it can be a sexual assault, there can be some physical abuse, to check on them, they don’t
read their statement, what is really happening, they don’t take domestic violence [as a] serious matter.
– Court Support Worker FGD 2
The findings further suggest that not all magistrates understand the dynamics of DV or are empathetic towards
applicants. From the observations of research participants, some magistrates appear to make decisions at random.
As such, observers cannot access or make sense of the basis for the magistrate’s findings. As an example, a case was
noted by a MOSAIC court support worker where an applicant had suffered visible physical injuries. Still, the magistrate
only granted a notice to show cause and not an IPO. It is perceived that some magistrates do a very cursory read of
applications before them and neglect to grasp the nature and gravity of the DV and resultant harm being suffered. The
study found that some magistrates’ perceived reluctance to grant IPOs to applicants resulted in frustration amongst
applicants. This is because, without the IPO, the applicants leave the court without any safety mechanism to try to
prevent the perpetration of further violence against them.
5.4

WARRANTS OF ARREST IN THE CONTEXT OF THE IPO

In terms of section 5(7) of the Act, once an IPO has been served on the respondent, or upon the clerk receiving the return
of service for the IPO, the clerk must ensure that a certified copy of the IPO, as well as the original warrant of arrest, are
served on the complainant. The seven (7) magistrates who were part of this research revealed that in most instances, a
signed warrant of arrest is not attached to the copy of the IPO provided to the complainant. The reasoning offered for
this by participants in this study was to protect the respondent from arrest prior to the service of the protection order
itself. Concerning service, magistrates perceived it beyond the scope of the law and in contradiction to the regulations
to provide the signed warrant of arrest to the complainant before the IPO is served on the respondent. In addition,
some magistrates stated that a warrant was only to be issued at the finalisation of the PO, despite section 5(7) of the
Act providing otherwise.

In considering the need to provide a warrant of arrest in conjunction with an IPO, magistrates perceived the IPO as
sufficient grounds for SAPS to effect arrests. When the police refused to arrest without a warrant, one magistrate
reported that police directed the complainants back to the court. At that time, the court will ‘…issue a temporary
warrant of arrest, but in most cases, we’re only using the interim orders’ (Magistrate).
In addition to the concerns of the warrant of arrest being used ahead of service of the order on the respondent,78 the
findings highlighted concerns around the lifespan of a warrant of arrest extending beyond the lifespan of the IPO.
Reason being a warrant is authorised, we do not sign it at that stage and we do not give it to the applicant because
a larger percentage on the return date either withdraw or do not appear so their orders are set aside, or not brought
with them or set aside in their absence. So, what happens is that the warrant is still alive, so they can still have the
person arrested even if there is no order. If there is a continued problem, the applicant knows they can come back
and the warrant will be signed upon confirmation that the warrant (IPO) has been served to the respondent.
– Magistrate
These concerns are based on the perception that many IPOs are set aside because applicants withdraw their application
on the return date, or do not return to court to finalise their application. In this instance, the understanding appears
to be that the application is set aside but the warrant remains in place, which can lead to someone being arrested for
contravention of an order that has been set aside. This understanding is in contrast to the provisions set out in section
8(2) of the DVA. The warrant referred to in subsection (1)(a) remains in force unless the protection order is set aside
or the warrant is cancelled after execution. Based on this provision, it is clear that should an IPO be set aside, so is the
warrant.
Further to this, section 6(6) of the DVA places the obligation on the court clerk to forward a certified copy of any
protection order and the warrant of arrest to a police station of the complainants’ choosing. Any instance of warrants
being effected outside of the validity of an IPO highlights a breakdown in communications between the court and
SAPS, and/or a lack of cross-referencing between the IPO and the warrant at a station level.
5.5

EMERGENCY MONETARY RELIEF (EMR)

Our findings suggest limited use of the provision for EMR, provided for in terms of section 7(4) of the DVA. This narrow
implementation of the Act’s provisions prevents applicants from enjoying the complete protection offered by the Act.
It says emergency monetary relief, right? … but it’s there, it’s a term. But the magistrates don’t encourage that.
They are turned back to, to go to the maintenance and at that time, really, are beaten, because it’s an emergency
monetary relief. – Court Support Worker FGD 2

78

Section 5(6) states that an IPO is not in force until it has been served on the respondent.
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In their five-year retrospective analytical study of the application of the DVA, Artz & Smythe (2005) found that
some magistrates were reluctant to recommend EMR as some applicants interpreted the relief as a substitute for
maintenance. Resultantly, some applicants use the DVA when the maintenance systems fails, (i.e. when an application
for maintenance is unsuccessful, or when one has been waiting for a long time for a maintenance order to be served)
(Artz & Smythe, 2005). Another concern expressed by magistrates in the study conducted by Artz & Smythe (2005) is the
fact that the amounts of money requested by applicants were sometimes unreasonable and unjustified. Highlighting
a lack of understanding on the part of applicants about the purpose of EMR, which is to cover immediate expenses
arising from the abuse.79 As a result of the uncertainty around this section of the Act, clarification of this provision and
its purpose is necessary for magistrates and all relevant stakeholders and the general public.
5.6

In some courts, magistrates will consider the case before the court and make a decision to finalise, despite either only
the respondent being present, or neither the applicant nor the respondent being present.
If on return date, both applicant and respondent are not present and doesn’t have reason for it but there is a
return of service on the file, PO must be finalised. If applicant is not here but respondent is here [the] order will be
finalised. What can be finalised, will be finalised. This means if that applicant returns three weeks later reporting
a new incident, they can be informed that the order was finalised. That has cut down dramatically on repeat
applications and the window periods where applicant is without protection. – Magistrate

FINALISING PROTECTION ORDERS

This study found that most of the magistrates interviewed would consider a matter for finalisation if all necessary
procedures are followed as prescribed by the Act and its regulations. This includes the consideration and, where
applicable, the granting of a final order in the absence of the respondent, provided that there was proof of service of
the notice to show cause and the IPO by means of a return of service. This corresponds with what the Act stipulates
regarding the finalisation of protection orders.80
I will make a decision if the applicant is there and I will grant them…if there is a prima facie case I will grant them.
– Magistrate

If it’s the applicant who attends and not the respondent, if service to the respondent has been proper, that’s the
main thing – Magistrate

If the applicant appears but the respondent doesn’t and the applicant has proof of service (IPO and Notice) then I
will finalise it and issue an order. – Magistrate

When you look at it and look at the seriousness, you can confirm the interim order in the absence of the applicant,
same applies with the respondent if he has received the return of service… – Magistrate
A 2008 study conducted by MOSAIC and GHJRU, found that many applicants did not return to court due to systemic
failures such as, courts not issuing POs timeously or cases being struck off the roll when applicants were late or at the
wrong venue (Artz, 2011). Whilst these issues have not disappeared, the magistrates’ comments who participated in
this study suggest that they have tried to interpret the law in a manner that is more helpful to applicants and is in line
with the Act.
In addition, the current study found that in some courts, magistrates have made adjustments to their procedures due
to the impact of Covid-19 on applicants’ ability to attend court on the return date. The DVA Amendment Bill improves
upon the current legislative framework by providing that should the applicant not be in attendance on the return
date, the magistrate has the option to postpone the matter to a new date, extending the interim protection order, or
to discharge the matter.81
During this study, the magistrates attributed a large proportion of attrition to the withdrawal of applications by the
applicant. This was also highlighted as one of the significant challenges by the members of SAPS referred to under
section 3.4.2. These applications are made either by filing an affidavit with the clerk of the court before the return date
or by presenting an affidavit to the magistrate on the return date.

In considering the finalisation of protection order applications, some barriers that interfere with the effective facilitation
of this process were also identified.

…the challenge there mostly will be the applicant withdrawing, they withdraw… today only we’ve gotten more
than 25 but out of those people on the court roll we have 15 matters, between 10 and 15 matters. You will see not
all of those people are going to come back. – Magistrate

5.6.1 High rates of attrition
The magistrate participants perceived attrition at the return date as a significant barrier to the finalisation of POs.
Attrition was reported to happen by non-attendance of the applicant or bringing a request to withdraw their
application on or before the return date.

…the second reason is there is a dispute between the two parties and a couple of things happen, it might go to
mediation or legal representation … If the applicant wants to re-apply after they have withdrawn, then they can
reapply they must just bring today’s papers with to retrieve the file. – Magistrate

We actually have that issue, there is a lot of people that doesn’t come back to court on the return days, both parties.
– Magistrate
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In terms of section 1 of the Act, ‘emergency monetary relief’ is defined as follows: ‘[…] monetary losses suffered by a complainant at the time of the issue of
a protection order as a result of the domestic violence, including –
(a) loss of earnings;
(b) medical and dental expenses;
(c) relocation and accommodation expenses; or
(d) household necessities;
Section 6(1) stipulates that ‘If the respondent does not appear on a return date…and…the court is satisfied that –
(a) proper service has been effected on the respondent; and
(b) the application contains prima facie evidence that the respondent has committed or is committing an act of domestic violence … the court must
issue a protection order…’

Some of them happen before they come to court so they will just bring an affidavit and it is filed and sometimes in
court they will request the order. They don’t want to go further for whatever reasons and they resolve the matter
on their own and everything is sorted out. Sometimes they kiss and make up in court. That’s so beautiful, especially
when it is a parent and a child, that mediation actually happens in court. – Magistrate
81

 lause 6(2A)(a) of the DVAB states that in instances where an interim protection order was granted, if the respondent appears on the return date, but the
C
complainant does not, or if both parties do not appear, ‘the court must extend the interim protection order and the return date and the clerk of the court
must notify the complainant in the prescribed form and manner of the extended date. ‘ According to subclause 6(2A)(b), the IPO may be discharged if the
complainant does not appear on the extended return date. According to subclause 6(2B)(a), where an IPO was not previously granted, the court may, after
considering evidence it has already received, set a new date for the hearing of oral evidence, or discharge the matter if either the respondent appears but
the complainant does not, or where both parties do not appear.
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The comments made by magistrates relating to referring matters to mediation was not a focus of this study. However,
referral for mediation is an area of concern, especially when the decision is reached not to grant a final order. Mediation
is not generally recommended in domestic violence cases due to the imbalance of power between parties and the
risk of secondary victimisation to the victim.

For instance, as a presiding officer, you need now to play a role, not just as a presiding officer only, but you have to
wear a cap as a psychologist, you must wear a cap as a counsellor, you must wear a cap as an advisor, or even as a
spiritual leader, you know. So that is how dynamic domestic violence has become. – Magistrate

5.6.2 Issues concerning the Return of Service

5.7.2 Uncertainty of the safety of applicants

In line with the findings presented under the same sections relating to SAPS and the clerks of the court (section 3.5),
this study found that inconsistencies in the service of notices and IPOs on the respondent present a barrier to the
finalisation of protection orders.

Magistrates shared their concern at the uncertainty of the safety of applicants. This uncertainty was mainly about
instances where applicants and respondents shared the same residence. Despite making provision in the PO for
the respondent to vacate the shared residence, there is no formalised reporting mechanism to inform the court of
whether this occurred or not.

You will see the challenges you will encounter is that the respondent is not here and there is no Return of Service,
he cannot even be found… – Magistrate

Non-service or not having the Return of Service. If the applicant can give me evidence under oath of when the
policeman came and served it on the respondent, then I take that evidence and pass it onto the police. – Magistrate
The study found that a magistrate may allow the applicant to provide details of service under oath in some cases. The
court verifies this information with the relevant SAPS station to confirm service, thereby allowing the continuation of
the matter. However, in many cases, if the Return of Service does not reach the court, it poses a significant barrier to
applicants. This demonstrates how the effective implementation of the DVA is dependent on all relevant stakeholders
performing their duties. Suppose police do not perform their duties in effecting service and ensuring that the Return
of Service reaches court. In that case, other stakeholders such as magistrates become victims of the ‘domino effect’
(Artz, 2011). In turn, applicants are the most negatively affected.
5.7	DIFFICULTIES AND COMPLEXITIES IN IMPLEMENTING THE DVA BASED ON APPLICANTS’
NEEDS
In considering the nature of DV and the impact of its nature on the PO application and court process more broadly,
magistrates offered some insight into their experiences in respect of the complexities of DV.
5.7.1 The impact of trauma on the applicant
This study’s findings highlight the trauma associated with a history of DV as experienced by the applicant and the
impact such trauma has on the ability of the applicant to recount the DV clearly and coherently.
The people are traumatised so they need some sort of reception to speak to that trauma immediately when they get
here…it’s very important the first report that we have received because it tells us what’s happening, and I’ve seen
the quality of these first reports, it’s quite not good, it shows that sometimes most information would miss it, it’s not
flowing properly, and sometimes you feel like, you know, you’re not following the storyline because obviously of the
fact that…language barriers, and so forth as well. – Magistrate
In some instances, magistrates felt the pressure to adapt and interchange roles to accommodate the applicant. This
particularly highlighted the need for psychosocial support for applicants.

And also, you see I know there is places for abused women to be placed in but applicants come here, they don’t have
an alternative place to go and stay I think that must be something that we need to evaluate and with the children
also. It (indistinct) you take the children and the following day (indistinct) order and I must say now fine now this is
a problem now this in my interim order – I will say the respondent must leave whatever premises immediately and
that’s just the interim, and that’s very problematic because I don’t know as a magistrate if that woman is going to
that house and the man is still inside so… – Magistrate
5.7.3 Social context as a contributing factor
The social context of the communities served by the courts was regarded as important factor when considering PO
applications.
Social context plays a major role…understanding the culture of the people, of the community you are in’ – since all
involved are from that culture. That is something missing from how the law is drafted. – Magistrate
The perception of some of the magistrates was that there is scope for the law to take into account that DV is a social
problem, often exacerbated by harmful cultural and traditional norms. However, currently, cultural issues and social
context are not always considered when dealing with DV matters.
He’s discovered that in his context, with African men, even though he is a man, he ends up having to re-educate the
men, trying to change how they think about women, how they look at their partners, the chain of command in the
home. In African culture the understanding is that the man is on top and the woman is at the bottom. There is a
belief amongst some men that a woman is a man’s object and she belongs to you and is inferior. Some men don’t
understand what he is talking about. – [as summarised from magistrate’s response]
Considering the perception of DV as a complex social problem in mind, magistrates understand the need for multilayered solutions that require the involvement of various service providers, such as social workers, who are currently
not part of the protection order application process.
So at the end of the day it is a social problem, a lot of times I don’t think we have a social worker especially for
domestic violence, especially since some parties need to go speak to the social worker and then they can mediate
their problems. So the only thing that we do here in court is that we refer them to the social worker sitting there in…
we can’t take it further as magistrates, we can’t take it further. We can just give the order or not grant the order. –
Magistrate
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5.8

SUMMARY

In respect of the training offered to magistrates, our findings suggest that, similar to what was reported by SAPS
and court clerks, while the training may adequately prepare and train magistrates on the substance and procedure
required by the law, little time is spent on providing practical training on the complex nature of domestic violence
and the soft skills required to adjudicate such matters. Longer standing magistrates noted having received once-off
training, while acting magistrates stated that they had received none at all.
The granting of IPOs is one of the most critical steps in the protection order process, particularly for an applicant
seeking the assistance of the court. However, the magistrates in this study were found to emphasise the presence of
physical abuse when determining whether or not to grant an interim protection order. The magistrates who partook
in the study highlighted the importance of receiving full and detailed affidavits that accompany PO applications to
assist with determining whether to grant an IPO. Participants raised the challenge presented by language barriers in
respect to receiving affidavits.
Following the provisions set out in the DVA, the study findings confirmed that courts only provided a warrant of arrest
to the complainant following the service of the IPO on the respondent. At the same time, magistrates noted that they
would only issue a warrant once a final protection order was granted.
Attrition was highlighted as a barrier to the finalisation of POs. It was predominantly attributed to applicants
withdrawing from the process.
The magistrates primarily raised the following factors as challenges related to the work that they do:
• The nature of DV and the trauma experienced by DV victims;
• The uncertainty surrounding the safety of applicants;
• The complexities around social context and its impact on how applicants and respondents behave
or react, and the need to understand how it plays into and contributes to creating an environment
that allows DV. It should dictate the types of orders and solutions provided by courts.

6. Recommendations
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6.		 RECOMMENDATIONS

techniques; and any other information that will better equip clerks and magistrates in carrying out their professional
duties.

In South Africa, the implementation of the DVA has been monitored and interrogated to identify gaps in the
implementation. Changes that could be reasonably implemented within the current legal framework and existing
court settings have been proposed. The findings of this SAFE Baseline study concur with many of the findings of
these monitoring reports and research findings (Artz, 2004(b), 2004(b), 2008, 2011, 2016; Combrinck & Wakefield, 2019,
2010; Artz et al., 2011; Lopes et al., 2013; Mathews & Abrahams, 2001; Moult, 2019; Parenzee et al. 2001, 2003; Vetten,
2014). Some of these findings are consistent with monitoring report findings dating back to as early as one-year
post promulgation (cf Parenzee et al., 2001; Mathews & Abrahams, 2001). It spotlights an evident and continued
failure to implement recommendations reiterated in numerous reviews, studies and technical submissions to relevant
departments, as well as their oversight bodies.
The SAFE Baseline study concludes at a time in South Africa, where the Domestic Violence Act has been newly amended
by the Domestic Violence Amendment Bill, 2020. This provides a timeous opportunity to inject local-level insight
and recommendations into developing directives and regulations that are practical, integrated, realistic and muchneeded. With that knowledge in mind, this section presents the recommendations based directly on the findings
above. While the recommendations are directly derived from the research findings, we insert citations to research
where these recommendations have been previously proposed.
The recommendations are presented in terms of key stakeholders engaged during this study: the Department
of Justice and Constitutional Development, the South African Police Services and MOSAIC. It is hoped that these
recommendations may further guide the development of directives and internal protocol of the expanded set
of government departments included in the provisions of the Domestic Violence Amendment Bill, 2020. These
departments include Department of Social Development (DSD), Department of Health (DOH), Department of
Basic Education (DBE) and Department of Community Safety (DOCS). In addition to government departments, the
recommendations can guide DV prevention and response systems, strengthening consultations with other NGOs and
CSO partners.
6.1

THE DEPARTMENT OF JUSTICE AND CONSTITUTIONAL DEVELOPMENT

6.1.1 Training and capacity-building
On paper, the Domestic Violence Act meets many of the Constitutional obligations of our fledgling democracy. While
one cannot doubt the intentions of its drafters or those of the legislature, it is impossible to give complete effect to
these noble intentions in a tardy system that is poorly resourced, overburdened and desperately in need of training
(Naidoo, 2006: 87):
a. Institute mandatory training for all new clerks, magistrates and acting magistrates who are implementing the DVA.
The inclusion of specific directives for the court clerks in the DVAB is a new addition to the DV legal framework.
This addition provides an opportunity to ensure that all Clerks of the Court who deal with DV matters are trained.
b. T he provision of foundational training for experienced clerks and acting magistrates who have not yet undergone
training on the DVA.
c. T he implementation of in-house refresher training courses for clerks and magistrates every year. This should include
training for clerks on how to draft and what to include in affidavits.
d. In addition to a procedural component, all training should include information and practical training on the
following: social context; the nature of domestic violence and cycles of abuse; attrition rates in domestic violence
cases (why applicants withdraw at various stages of the court process and as a result of the cycle of abuse); how to
assist applicants in crisis and defining ‘immediate harm’; how to assess applicants’ risk of further harm; interviewing

e. M
 agistrates and clerks should undergo mandatory training and refresher sessions on conducting themselves in a
way that best serves applicants’ interests. Such training should include training on soft skills, emphasising the need
to act with integrity, patience and empathy when interacting with applicants to prevent secondary victimisation.
6.1.2 Accessibility, infrastructure and resources
a. T he DoJ&CD should undertake an audit to assess if courts have the systems, infrastructure and human capacity in
place to process after-hours DVA applications in a safe, effective and accessible manner.
b. T he implementation of a system that uses electronic messaging services (for example, SMS or Whatsapp messaging
services) to communicate details of the application and court procedures to complainants and respondents
following the service of the IPO or Notice. The communications should include information about the outcome of
the application, court date changes or postponements.
c. T he provision of working environments that will allow for privacy when clerks assist applicants with their applications
and social distancing in light of the current Covid-19 pandemic.
d. A
 ssess current language and sensory disability accommodations at courts to identify and attend to capacity and
process insufficiencies. This includes the provision of services by clerks and, in criminal matters, intermediaries.
e. T he implementation of wider language and disability accommodations at courts to attend to capacity and process
insufficiencies modelled on the needs of complainants accessing the courts.
f. T he large-scale rollout of Form 2 in multiple languages to all Magistrates’ Courts and SAPS stations in South Africa.
While applicants must complete and submit the application form and affidavit to the court in English, application
forms and instruction in all 11 official languages of South Africa must be readily available at all courts. Applicants
must be informed of the availability of the form in their preferred language. The availability of Form 2 and its
instructions in an applicant’s home language would make justice more accessible to applicants and respondents.
g. A
 ccess to interpreters should be regularised and made available to complainants throughout the application
process.
h. T he inclusion of in-house clerk assistants or paralegals at courts where court clerks could refer applicants for
assistance in completing the PO application (Form 2) and its requirements. This may ease pressure on court clerks.
It may also allow CSOs increased scope to provide more emphasis on psycho-social care for the applicant.
6.1.2 Law reform and public education
a. A
 public information campaign focused on the
provisions of the DVA. Messaging should outline the
PO application process, after-hours applications and
complaints processes available to complainants when
they receive inadequate assistance. This campaign
should be made available in multiple South African
languages to increase the reach and understanding of
the information and should be implemented by the
DoJ&CD.
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6.1.3 Debriefing and troubleshooting

6.2.2 Law reform and public education

a. T he provision of debriefing services for clerks on a bi-monthly basis would assist clerks with dealing with workrelated stressors and allow for clerks to ‘troubleshoot’ complex cases or discuss environmental circumstances
relating to the provision of effective services.

a. A
 central repository of DV-related criminal offences. Record and report on all criminal offences that are DV-related
as such. 82 Including specifics of the crimes reported and detailing investigation actions and outcomes. The latter
would include the number of accused persons arrested, detained, bail applications opposed, investigations, cases
withdrawn by SAPS or complainants and cases that proceed to court for prosecution. Annual analysis and report of
cases based on the SAPS Register and the SAPS Incident Form (SAPS 508(a) and SAPS 509(b)). This analysis should
be based on a pre-determined analysis and reporting framework to be applied across the provinces.

b. T he provision of debriefing for magistrates on a bi-monthly and individual basis would assist magistrates in dealing
with the inherent stressors of the job, as well as contributing to the mental health and well-being of the magistrates
presiding over DV matters.
c. The creation of a pre-screening tool or process for clerks to identify and refer cases that do not fall under the DVA.
6.1.4 Procedures
a. T he creation of more formal referral pathways that clerks can utilise to assist victims with immediate needs outside
the court’s scope. This study recommends that regulations be revised and allow clerks to make formal referrals
within a predefined referral pathway.
b. The enforcement of disciplinary measures for clerks in instances of non-compliance with the DVA.
6.2

b. The development of a checklist83 to accompany the National Instructions. The checklist should assist SAPS
members to ensure that correct procedures are followed when a case of DV is reported. This should include: that
complainants are informed of their rights and provided with the correct forms, that the 508(a) and 508(b) are
correctly completed and that adequate referrals are made for victims to organisations or institutions that will assist
with any medical, psychosocial and shelter needs.

6.2.3 Procedures
a. T he implementation of more accountable, transparent and systematised processes to ensure that service of the
returns of service is completed more consistently and punctually with minimal inconvenience to applicants.

THE SOUTH AFRICAN POLICE SERVICE

While the police cannot be solely responsible for the eradication of domestic violence, the DVA and National Instruction
create a framework which positions SAPS to respond effectively to calls for help; to treat victims with dignity and
respect; and to prioritise the safety and security of those who are most vulnerable by assisting them in finding access
to suitable shelter. (Stone & Lopes, 2018: 25)

b. T he enforcement of disciplinary measures for non-compliance with the DVA, the Regulations or the National
Instructions.

6.3

MOSAIC

6.2.1 Training and debriefing

6.3.1 Procedures

a. R
 eview and revise the current training curriculum for police on the DVA and National Instructions. Ensure learning
modules are experiential in nature and facilitated in a practical manner that reflects the complexity of domestic
violence and the operational realities of SAPS.

a. T he creation of a pre-screening tool or process to facilitate court support workers’ identification of cases that do
not fall within the ambit of the DVA.

b. T raining on the DVA, National Instructions and Provincial Directives must be made mandatory for all SAPS members
irrespective of rank, including practical training. As stated above in recommendations 6.1.1 (a-c), the provision of
this training should be mandatory for all new SAPS members. Any existing SAPS members who have not received
foundational training should be provided with such training. In-house refresher courses should be provided to all
SAPS members annually.

6.3.2 Collaboration

c. T raining should be tailored to the rank of the SAPS members, highlighting the unique duties and obligations of the
SAPS member to respond to DV, as delineated under the National and Local Instructions.

b. T he continuation of engagements with state stakeholders and community-based organisations and leaders to
carve out the composition and form of future regional stakeholder platforms for the implementation of the DVA.

d. In addition to procedure and specific duties owed by SAPS in terms of the substantive law and the National
Instructions, training should include a significant substantive component addressing the following: the nature
of domestic violence and the contexts in which it might occur; attrition rates in domestic violence cases (why
applicants withdraw at various stages of the legal process and as a result of the cycle of abuse); how to assist
applicants in crisis and understanding the risk of harm, termed ‘imminent harm’ in the DVA ; how to assess
applicants’ risk of further harm; myths and stereotypes about domestic violence and gender-based violence; the
subject of secondary victimisation; and disciplinary measures in place for instances where SAPS members are noncompliant with the DVA.
e. All SAPS members responsible for implementing the DVA must undergo refresher training at least once a year.

a. M
 OSAIC must clearly outline its role in each court or revise the existing Service Level Agreement with the DoJ.
The agreement should be formally communicated to the court management, clerks and magistrates, ensuring a
common understanding of MOSAIC’s role in providing services to victims of DV.

82
83

Artz, L. Outline of Submission to the KCOI: Phase Two (page 6).
Artz, L. (2014). Expert Affidavit for the Western Cape Commission of Inquiry into the Policing System in Khayelitsha (p. 1-54). Evidence-based affidavit
submitted to the Western Cape Commission of Inquiry on Policing in Khayelitsha on behalf of the Social Justice Coalition, Ndifuna Ukawzi, Equal Education,
Triangle Project and the Treatment Action Campaign: represented by the Legal Resources Centre. PART 2.
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6.4

MULTI-SECTORAL RECOMMENDATIONS

6.5

THE PROPOSED MODEL – SAFE PLATFORMS

6.4.1 Collaboration and coordination

The SAFE Platforms achieves this through the following methodology:

In promoting collaboration among stakeholders responding to and preventing GBV, it has been recognised that
response to and prevention of GBV is not the work of only one department (i.e. the SAPS), as such multi-sectoral
coordination is pivotal. Even though the government can manage social risks, very little can be done without
coordination of response and prevention efforts at the local level (Thobane, Artz, Maksudi, Haji & Ngubane, 2020: 102).

• Platforms/Hubs: Connecting stakeholders from government, NGOs, religious, traditional and community leaders
preventing and responding to domestic violence, platforms are strategically created at a local community level;
• 
Convening, Meetings and Training: Stakeholders are strengthened to improve their services through
coordination, information sharing, training and supportive relationships;
• Referrals and resource sharing: Referral systems are established across stakeholders to increase victim access to
a wider range of support and services, reduce service replication and maximise resource efficiency.
• Coordination & Integration: Strong, skilled coordination, provided by MOSAIC, ensures the different parts of the
system are working together in the most efficient and effective way. MOSAIC convenes, facilitates and engages
new partners and stakeholders, builds and maintains the necessary relationships for effective collaborative working.
• Shared measurement: Our shared measurement system sets common objectives, indicators and reporting
systems and feeds data into a shared, public dashboard to enable all stakeholders to easily track progress.

a. T he establishment of multi-sectoral collaborative and accountability structures at a local level is recommended. The
findings demonstrate separate incidents of justice officials, SAPS members and civil society instituting communityresponsive mechanisms to close implementation gaps and enhance peer and partner accountability. The formation
of local DV forums may be key to strengthening the prevention and response to DV. These structures would bring
together stakeholders engaged in DV response and prevention at a local, community-based level to co-create a DV
prevention and response strategy. Stakeholders may include representatives from SAPS, DoJ, DSD, Department of
Health, NGOs, CBOs, Faith-based leaders, Community leaders, Traditional leaders and Community members.
b. T he building of meaningful collaborations between civil society and government departments through exchanging
local knowledge and expertise. This study found perceived inadequacies of the CJS to engage with victims of DV
empathetically. These inadequacies are, for the most part, linked to the training received. The training, which is
once-off and primarily administrative and procedural, does not adequately prepare individuals for the dynamics
unique to DV.
Civil society organisations, as intermediaries between complainants and the DVA system, hold knowledge, an
understanding of DV dynamics and the expertise in engaging with individuals and families affected by DV. Meaningful
collaboration between criminal justice stakeholders and civil society at a precinct or magisterial district level, could
facilitate access to regular refresher training sessions that are responsive to community-specific needs.
At a local level, collaborative platforms could work together to respond to victims of DV. This platform would ensure
the coordination of information and services, developing capacity and strengthening relationships. The effect of this
is a tightened support and referral process and a shared performance measurement system; the latter reinforces
accountability between sectors in terms of the delivery of these services.

FIGURE 5 – MOSAIC SAFE MODEL
Localised stakeholder collaboratives focused on building relationships that will enable better service response for
victims of DV and ensuring that the protection orders protect and further harm is prevented.

RELATIONSHIP BUILDING
Through coordination, stakeholders build
collaborative relationships on personal, professional
and institutional level

VICTIM CENTERED
APPROACH
Stakeholders engage their focus
on the common goal of ensuring
that victims of domestic violence
receive the best service in their
own community that is focused on
practioners doing no harm when
responding and connecting all
mechanisms to prevent further harm

B
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Stakeholders collectively identify
gaps, barriers in skills and capacity,
and develop and agree on what is
needed in order to bridge the gaps
and barriers

ACCOUNTABILITY AND
REINFORCEMENT
Through coordination, stakeholders are strengthened
by reporting challenges, successes and how services
are being linked through a shared measurement system
that is co-created. Where barriers cannot be removed at
a local level, there is a high level linkage to provincial or
national structures.

MOSAIC is piloting the SAFE platform model in three areas in the Western Cape province: Paarl, Mitchells Plain and
Philippi.
The SAFE platforms have been established in collaboration with multi-stakeholder groups to coordinate local DV
prevention and response efforts. MOSAIC offers backbone coordination and capacity building support in response
to collectively identified capacity-building needs. The next step is to connect these local structures to provincial and
national structures, ensuring that the model and its evidence of success can inform laws, policies and practice across
South Africa.
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Below is a list of useful concepts and terminology that will be used throughout the report. Where they are referred to
in the report, they draw on the meaning as set out below.
Applicant: An applicant is the person making an application to the court for a domestic violence protection order.
This term is used interchangeably with ‘complainant’.
Clerk of the Court: A court clerk is an officer of the court who assists the magistrate with record keeping. Under
the DVA and DVA regulations, court clerks have significant responsibilities, which go beyond paperwork and involve
assisting complainants of domestic violence make their application to court. The duties of clerks under the DVA are
explored in the legislative framework section below. However, the current framework lacks a detailed explanation of
clerks’ role under the DVA. This may be remedied by the DVA Amendment Bill which allows for a directive to be made
to prescribe the role of clerks under the DVA and the disciplinary consequences of failing to carry out their functions
(DVAB, 2020).
Civil Society Organisation (or ‘CSO’): An organisation which is independent of government. This term encompasses
a wide array of community groups, non-governmental organisations, labour unions, indigenous groups, charitable
organisations, faith-based organisations, professional associations and foundations (World Economic Forum, 2018).
Complainant: In the context of this report, the term ‘complainant’ is used to describe a person who is seeking relief
under the DVA, whether from SAPS or from the court.1 This may also be used interchangeably with the term ‘applicant’.
Domestic Violence: According to the Domestic Violence Act (DVA, 1998), domestic violence refers to violence or
abuse against a person with whom the perpetrator is in a domestic relationship. According to the DVA, a domestic
relationship includes individuals who are or were married, or cohabited; who have a child together; who are family
members; who are in an intimate relationship; or who share or recently shared the same residence.
The current definition of domestic violence in the DVA includes:
•
•
•
•
•
•

Physical abuse
Sexual abuse
Emotional, verbal and psychological abuse
Economic abuse
Intimidation
Harassment

• Stalking
• Damage to property
• Entry into the complainant’s residence without consent,
where the parties do not share the same residence; or
• Any other controlling or abusive behavour towards a
complainant.

An expanded definition has been proposed in the Domestic Violence Act Amendment Bill (‘DVAB’, 2020) to include
sexual harassment; abuse of someone connected to the person with whom the perpetrator is in a domestic relationship;
spiritual abuse; elder abuse; coercive behaviour; controlling behaviour; exposing a child to domestic violence. ‘Stalking’
has been removed on the basis that it overlaps with harassment.2
Domestic Violence Coordinator: A SAPS member who ensures compliance with the DVA and the National
Instructions at a station level.
Femicide: ‘Femicide is generally understood to involve intentional murder of women because they are women, but
broader definitions include any killings of women or girls’ (World Health Organization, 2012, p. 1). According to the
World Health Organization (2012, p. 1), ‘…most cases of femicide are committed by partners or ex-partners, and involve
1 See also section 1 of the DVA.
2 Domestic Violence Act Amendment Bill (DVAB) as presented by the Portfolio Committee on Justice and Correctional Services (National Assembly), after
consideration of the Domestic Violence Amendment Bill [B 20-2020]) (The English text is the official text of the Bill) 2
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ongoing abuse in the home, threats or intimidation, sexual violence or situations where women have less power or
fewer resources than their partner.’
Gender-based Violence: ‘…refers to harmful acts directed at an individual based on their gender. It is rooted in
gender inequality, the abuse of power and harmful norms.’ (UNHCR Africa, n.d.). ‘Gender-based violence can include
sexual, physical, mental and economic harm inflicted in public or in private. It also includes threats of violence, coercion
and manipulation. This can take many forms such as intimate partner violence, sexual violence, child marriage’ (UNHCR
Africa, n.d). Whilst gender-based violence can occur against men and women, boys and girls, it is most frequently
experienced by women and girls.
Magistrate: A magistrate is the person who adjudicates decision-making in a Magistrates’ Court. To become a
magistrate in South Africa, you must be a South African citizen or permanent resident; be legally qualified; be fit
and proper; be competent in the official languages desired by the Magistrates Commission, and have relevant legal
experience. Magistrates are governed by the Magistrates Act of 1993.3
Magistrates’ Courts: Magistrates’ Courts are the lower courts which deal with less serious criminal and civil cases.
They are divided into Regional Courts and District Courts (DOJ&CD, 2021). This term is used to describe both the court
building and the courtroom in which the magistrate sits, depending on the context.
Magisterial District: This is the geographical area of jurisdiction of a Magistrates’ Court. For example, Khayelitsha
Magistrates’ Court presides over the magisterial district of Khayelitsha.
Protection Order: This is the court order which can be granted under sections 5 and 6 of the DVA.4 It is a form of
interdict, which means that it can prevent the respondent (the person accused of domestic violence) from commencing
or continuing to engage in certain actions, e.g. it can prohibit abusive behaviour, or compel the respondent to carry
out a certain act, for example, the payment of emergency monetary relief. Section 7 of the DVA specifies the courts’
powers in respect of granting orders in terms of a protection order.
Perpetrator: The person alleged to have abused the victim.
Respondent: A respondent is the person against whom the application for a protection order is made i.e. the alleged
perpetrator of abuse.5 In criminal proceedings, this person is called ‘the accused’.
Station Commander: This is the police officer with overall responsibility for a police station.
SAPS Member: This is the general term used in the DVA and the SAPS National Instructions to refer to police officers
of any rank, as well as any other SAPS employees.
VEP Coordinator: SAPS member who is responsible for ensuring that victim support services are in place for victims
approaching the station.
Victim: In this report, ‘victim’ will be used to refer to those to have experienced domestic violence. Being mindful that
some individuals who have experienced domestic violence prefer to self-define as survivors, the term ‘victim’ is used
here because it is used in the legislative framework pertaining to domestic violence.

3 https://www.judgesmatter.co.za/opinions/Magistrates-matter-turning-the-light-to-shine-on-the-magistracy (accessed on 25 November 2021).
4 See section 1 of the DVA.
5 See section 1 of the DVA.
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